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LETTER  OF  TRANSMITTAL 


To  the  Members  of  the  Committee  on  Banking,  Finance  and  Urban 
Affairs : 

Transmitted  herewith  for  use  by  the  members  of  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  are  materials  relating  to  a 
proposed  amendment  to  the  U.S.  Constitution  which  would  allow 
members  of  Congress  to  be  appointed  to  positions  in  the  Executive 
Branch  without  relinquishing  their  seats  in  Congress. 

All  of  us  have  witnessed  and  experienced  the  legislative-executive 
stalemate  which  has  become  endemic  in  the  federal  government.  I 
hope  that  this  study  will  shed  light  on  the  causes  of  this  stalemate, 
and  on  one  proposed  solution  to  it.  Additional  thought  is  obviously 
needed  before  deciding  whether  formally  to  submit  the  amendment. 

I  am  grateful  to  the  Congressional  Research  Service  for  a  thorough 
investigation  of  the  many  questions  raised  by  the  proposed  amend- 
ment, to  the  legal  and  governmental  scholars  who  shared  their  in- 
sights with  me,  and  to  my  colleagues  in  Congress  who  gave  me  the 
benefit  of  their  practical  experience  of  the  executive-legislative  rela- 
tionship and  how  the  proposed  amendment  might  affect  that 
relationship. 

Sincerely, 

Henry  S.  Reuss, 
Chairman,  Committee  on  Banking, 

Finance  and  Urban  Affairs. 
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LOOKING  TOWARD  THE  CONSTITUTIONAL 
BICENTENNIAL 


L  A  PROPOSED  AMENDMENT  TO  PERMIT  MEMBERS  OF 
CONGRESS  TO  SERVE  IN  KEY  EXECUTIVE   BRANCH 

OFFICES 

(By  Henry  S.  Reuss) 

Our  Constitution  is  approaching  its  200th  anniversary,  in  1987.  Its 
durability  attests  to  the  timeless  principles  of  government  it  laid 
down. 

But  no  constitutional  document  is  above  reexamination.  Fortunately, 
we  have  reexamined  our  basic  document  from  time  to  time,  with  good 
results — the  Bill  of  Rights  in  1791,  the  Equal  Rights  Amendments  of 
the  1860's,  the  direct  election  of  Senators  of  1913,  and  the  extension  of 
the  vote  to  women  in  1920  and  to  young  people  in  1971. 

With  the  bicentennial  looming  ahead,  it  may  be  a  good  idea  to  look 
again  at  our  national  charter,  to  discuss  what  changes,  if  any,  are 
needed  to  bring  our  form  of  government  closer  to  the  ideals  of  the 
framers  two  centuries  ago.  Could  it  be  that  the  problems  of  world 
peace,  of  energy,  of  inflation,  and  of  recession  have  grown  so  complex 
that  they  strain  the  capacity  of  a  governmental  structure  that  seemed 
fit  and  serviceable  back  in  1787  ? 

A  possible  constitutional  amendment  would  permit  Senators  and 
Representatives  to  serve  in  the  Executive  Branch,  and  thus  emphasize 
cooperation  rather  than  stalemate  in  Washington  and  bring  a  "home 
town  touch"  to  federal  agencies  now  too  often  isolated  in  Washington. 

Many  Americans  feel  that  their  government — President  and  Con- 
gress— is  failing  them.  Presidential  appointees  are  often  perceived  as 
lacking  skill  in  the  art  of  government.  Congress  in  turn,  is  frustrated 
because  of  its  inability  under  the  Constitution  to  fully  participate  in 
decisionmaking  on  vital  questions  like  inflation,  energy  and  unemploy- 
ment. 

Article  I,  Section  6  of  the  Constitution  prohibits  Members  of  Con- 
gress from  being  "Officers"  of  the  United  States — cabinet  or  sub- 
cabinet  officials.  All  the  other  major  democratic  governmental  sys- 
tems— Germany,  Japan.  Canada,  Great  Britain,  France,  Italy,  the 
Low  Countries,  the  Scandinavian  Countries — have  governments 
comprised  of  leading  legislators. 

The  proposed  amendment  would  allow  Congress  to  legislate  a  list 
of  up  to  50  top  administration  jobs  which  could  be  filled  by  Senators 
and  Representatives.  The  President,  in  consultation  with  Congress, 
would  prepare  a  slate  of  such  jobs  at  the  start  of  the  new  Congress 
every  two  years,  and  the  slate  would  have  to  be  confirmed  by  a  ma- 
il) 


jority  of  both  Houses.  The  individual  appointments,  of  course,  would 
be  subject  to  the  usual  Senate  confirmation. 

The  amendment  would  make  service  in  Congress  more  attractive, 
and  put  the  emphasis  on  cooperation,  by  giving  its  Members  a  chance 
at  holding  posts  of  executive  responsibility  without  interrupting  their 
congressional  careers.  It  would  also  give  the  President  a  wider  choice 
of  executive  leaders,  now  denied  him.  Executive-legislative  stalemate  is 
a  luxury  we  can  no  longer  afford. 

Legislators  named  under  the  new  arrangement  to  government  posts 
would  retain  their  congressional  roles,  particularly  that  of  constituent 
service.  To  give  them  time  for  their  Executive  Branch  duties,  they 
would  be  excused  from  congressional  committee  work  (while  retain- 
ing committee  seniority).  In  addition,  the  time  consumed  by  voting 
on  the  floor  would  be  compressed  by  clustering  votes. 

This  proposal,  while  borrowing  the  joint  legislative-executive  fea- 
ture of  the  parliamentary  systems  obtaining  in  all  the  other  great 
democracies,  would  not  incorporate  two  other  features  of  so-called 
"parliamentary  democracy" — the  selection  of  the  Chief  Executive  by 
the  legislature  rather  than  by  the  people,  and  the  power  of  legislators 
to  topple  the  government  at  any  time  by  a  vote  of  lack  of  confidence. 
The  point  of  the  proposal  is  to  lessen  destructive  conflict  between 
the  President  and  Congress  and  emphasize  cooperation  rather  than 
stalemate.  Into  the  Executive's  administration  of  the  country  would 
be  factored  the  legislator's  understanding  of  compromise,  of  represen- 
tation and  reconciliation  of  diverse  interests,  and  the  grasp  of  the  leg- 
islative process  which  is  often  obscure  to  the  Executive. 

Strict  separation  of  powers  was  written  into  our  Constitution  to 
overcome  the  spectre  of  domination  by  an  unfettered  executive.  We 
were  wise  then,  and  are  wise  now,  to  diffuse  governmental  power,  and 
to  impose  restrictions  to  keep  it  diffused. 

But  200  years  later,  we  often  find  ourselves  unable  to  act  cohe- 
sively, or  even  to  decide  on  the  direction  in  which  we  should  be  mov- 
ing. The  inevitable  result  has  been  stalemate,  paralysis,  and  inaction. 
And  the  fruit  of  our  inaction  has  been  that  the  problems  have  just 
gotten  worse,  and  more  difficult  to  solve. 

It  is  easy  to  attribute  legislative-executive  conflict  to  an  outsider 
president  unschooled  in  the  ways  of  Congress.  But  the  fact  is  that  this 
conflict,  and  the  resulting  stalemate,  have  been  the  hallmark  of  most 
of  the  post-World  War  IT  presidencies,  five  of  which  were  headed  by 
former  long-time  members  of  Congress. 

In  truth,  the  Executive's  responsibility  to  administer  the  country, 
and  the  collective  and  individual  responsibilities  of  the  535  members 
of  Congress  to  represent  their  respective  constituencies  and  to  leg- 
islate national  policy,  engender  differing  and  often  conflicting  per- 
spectives. The  proposed  amendment  proposes  to  introduce  into  the 
Executive  men  and  women  who  can  give  legislative  perspective  to 

administration  policies,  and  to  include  in  the  Congress  a  leavening  of 
the  administrative  point  of  view.  The  cross-fertilization  could  breed 
understanding  and  more  effective  problem-solving. 

Il  could  do  (hi-,  furthermore,  without  significantly  impairing  our 
separation    <>f    powers.   The   amendment    would    not    do   away   with    a 

3ingle  prerogative  of  either  branch.  Congress'  legislative  and  budg- 
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etary  powers  would  be  untouched,  as  would  the  President's  authority 
to  sign  or  veto  legislation,  to  conduct  foreign  policy,  and  to  appoint 
to  government  positions  men  and  women  of  his  own  choosing. 
The  proposed  amendment  raises  important  questions : 

(1)  To  what  extent  would  the  amendment  modify  the  prin- 
ciples of  separation  of  powers  and  checks  and  balances  as  they 
were  conceived  at  the  Constitutional  Convention  and  as  modilied 
during  the  past  almost  200  years  ?  What  would  be  the  obligations 
of  a  federal  Officer/Member  of  Congress  in  confirming  executive 
appointments,  or  in  voting  on  overriding  Presidential  vetoes? 
What  problems  would  be  created  for  an  Officer/Member  of  Con- 
gress in  responding  to  Congressional  investigations? 

(2)  How  would  the  amendment  affect  the  conduct  of  legislative 
business  ?  Could  a  Member  vote  or  respond  to  a  quorum  call  with- 
out being  on  the  House  or  Senate  floor  ?  Would  the  number  neces- 
sary for  a  quorum  remain  unchanged  ? 

(3)  Would  the  Office/Member  of  Congress  be  included,  if  a 
cabinet  member,  in  the  Presidential  succession  ? 

(4)  What  has  the  experience  of  nations  with  parliamentary 
government  shown  with  regard  to  cooperation  and  communication 
between  the  government  (which  consists,  of  course,  of  members  of 
parliament)  and  the  parliament  itself?  Is  there  less  stalemate  and 
more  accomplishment  in  parliamentary  systems  than  in  the  United 
States'  system  ?  How  are  the  potential  conflicts  raised  in  question 
1,  and  the  potential  impediments  to  the  conduct  of  legislative  busi- 
ness raised  in  question  2,  dealt  with  in  parliamentary  systems? 
Do  parliamentary  governments  experience  more  frequent  changes 
at  the  heads  of  ministeries  than  does  the  United  States  at  the  head 
of  cabinet  departments?  If  so,  does  the  greater  turnover  have  a 
negative  effect  on  those  ministeries'  effectiveness  ?  How  do  Mem- 
bers of  Parliament  who  serve  in  the  government  divide  their  time 
between  executive  and  legislative  duties  ?  Does  alleged  inattention 
to  the  specific  interests  of  a  member  of  parliament's  constituency 
become  a  political  issue  for  members  who  serve  in  the  government  ? 
If  so,  would  the  differences  between  the  roles  of  parliament  mem- 
bers and  Members  of  Congress  tend  to  mitigate  or  exacerbate 
Executive  Branch  service  by  a  legislator  as  a  political  issue  ? 

(5)  Would  the  press  of  executive  duties  permit  the  Officer/ 
Member  of  Congress  sufficient  time  to  attend  to  constituent  service 
and  legislative  repsonsibilities  (other  than  committee  work,  from 
which  the  Officer/Member  of  Congress  would  be  excused)  ?  Is 
there  a  difference  between  the  time  constraints  of  service  in  the 
House  of  Representatives  and  those  of  Senate  service  ?  Would  such 
a  difference  impair  the  ability  of  members  of  either  House  to  be 
appointed  to  Executive  Branch  office  ? 

(6)  Would  the  requirement  that  the  slate  of  proposed  ap- 
pointees to  the  offices  designated  by  Congress  be  submitted  and 
considered  en  bloc  delay  the  appointment  of  cabinet  members  who 
are  usually  chosen  before  sub-cabinet  officials?  How,  without  un- 
due delay,  could  a  cabinet  member  choose  or  influence  the  choice 
of  his  subordinates,  if  they  were  both  required  to  be  approved  at 
the  same  time  by  Congress  ? 


Ajs  part  of  the  dialogue  which  was  the  primary  reason  for  proposing 
this  amendment,  the  Congressional  Research  Service  was  asked  to 
respond  to  the  questions  outlined  above.  The  results  of  their  research 
follow. 

Copies  of  an  explanation  and  text  of  the  amendment  were  also  sent 
to  Members  of  Congress  and  to  a  sampling  of  the  nation's  most  dis- 
tinguished legal  scholars  and  political  scientists.  Their  responses  are 
also  included  in  this  volume. 

The  reactions  to  the  amendment  by  both  Members  of  Congress  and 
scholars  vary  widely.  But  among  those  with  whom  the  amendment 
found  little  favor  three  themes  predominated. 

Chi  cks  and  balances. — Some  commentators  worried  that  the  amend- 
ment would  dangerously  disturb  the  system  of  checks  and  balances 
which  controls  excesses  by  the  various  branches  of  the  government. 
Actually  the  amendment  would  not  disturb  a  single  one  of  the  powers 
of  any  branch  which  are  the  real  checks  and  balances.  The  President's 
authority  to  appoint  government  officials,  to  command  the  armed 
forces,  to  veto  legislation,  and  the  rest,  would  be  left  intact.  Congress 
would  retain  the  power  of  the  purse,  to  declare  war.  to  override  presi- 
dential vetoes,  and  the  rest  of  its  arsenal.  The  judiciary's  powers 
would  be  undisturbed  by  the  amendment. 

Conflict  of  loyalties. — Some  correspondents  worried  that  legislator 
officials  would  be  subject  to  a  conflict  between  the  loyalties  which  their 
legislative  office  creates,  and  those  owed  to  the  President  and  admin- 
istration they  serve  as  Executive  Branch  officials.  But  resolving  con- 
flicting loyalties  is  an  old  story  to  Members  of  Congress.  A  Congress- 
man, in  adopting  a  position  on  any  issue,  must  consider  the  welfare  of 
his  state  or  district  and  of  the  United  States  as  a  whole,  not  to  mention 
the  loyalty  he  owes  the  House  of  Congress  in  which  he  serves  and  the 
party  to  which  he  belongs.  Imagination  will  quickly  suggest  a  host  of 
additional  lovalties — usually  conflicting — which  a  Congressman  con- 
siders. It  is  just  such  conflicts  of  loyalties  which  make  the  job  as  diffi- 
cult as  it  is.  No  doubt  members  receiving  appointments  under  the  pro- 
posed amendment  would  be  able  to  handle  the  additional  conflicts 
creditably. 

Limited  time — Many  Members  of  Congress  and  some  scholars  were 
concerned  that  the  burdens  of  service  in  Congress  are  already  so  great 
that  Executive  Branch  service  and  service  in  Congress  could  not  be 
combined.  The  research  of  the  Congressional  Research  Service  on  this 
subject  is  evidence  that  their  fears  are  not  unfounded.  But  the  figures 
adduced  by  the  CRS  are,  it  must  l>e  remembered,  averages.  Many  mem- 
especially  junior  members  with  little  committee  or  subcommittee 
staff  assistance,  may  indeed  find  the  burden  of  Executive  Branch  serv- 
ice more  than  they  can  undertake.  Hut  more  senior  members,  especially 
("hose  who  chair  committees  and  maior  subcommittees  and  have  sub- 
stantial staff  aid  in  discharging  their  duties,  may  l>c  able  to  manage 
both  sets  of  responsibilities.  Then*  more  senior  members  would,  more- 
over, be  those  mosl  likely  to  be  tapped  for  administration  responsibili- 
ties.   In   anv  case,  appointment    would   be   voluntary.   Members  of 

0ongre8&    who    felt    they   could    not    handle   the   time   demands   would 
Simply  decline  :i  | >  point  ment . 


The  text  of  the  proposed  amendment  follows : 

Joint  Resolution  Proposing  an  Amendment  to  the  Constitution  of  the  United 
States  Relative  to  Executive-Legislative  Cooperation 

Resolved  by  the  senate  <in<i  House  of  Representatives  of  the  United  states-  of 
AnieriM  in  Congress  assembled  (two-thirds  of  each  House  concurring  therein), 
That  the  following  article  is  proposed  as  an  amendment  to  the  Constitution  of  the 
United  States,  to  be  valid  only  if  ratified  by  the  legislatures  of  three-fourths  of 
the  several  States  within  seven  years  after  the  date  of  final  passage  of  this  joint 
resolution : 

article  

Sec.  1.  Congress  shall  have  the  power  by  law  to  designate  offices  in  the  Ex- 
ecutive Branch,  not  to  exceed  50  in  number,  to  which  Members  of  the  Senate  and 
the  House  of  Representatives  would  be  eligible  for  nomination  and  appointment, 
regardless  of  the  time  when  the  office  was  created  or  the  emoluments  whereof 
were  increased,  without  being  required  to  vacate  their  offices  in  the  Senate  or  the 
House  of  Representatives. 

Sec.  2.  Immediately  after  the  commencement  of  a  Congress  in  a  year  during 
which  the  term  of  a  President  begins,  and  in  the  year  commencing  every  two 
years  thereafter,  the  President  shall  submit  en  bloc  a  list  of  the  names  of  prospec- 
tive nominees,  whether  Members  or  not,  to  the  offices  designated  pursuant  to  Sec- 
tion 1  hereof,  to  the  Senate  and  the  House  of  Representatives.  If  each  House 
separately  by  a  majority  of  its  respective  Members  present  and  voting,  a  quorum 
being  present,  concurs  in  such  list  en  bloc,  the  President  shall  nominate  and,  by 
and  with  the  advice  and  consent  of  the  Senate,  appoint  those  on  such  list  to  the 
designated  offices.  In  the  event  of  a  failure  of  either  House  to  give  its  concurrence, 
the  President  shall  submit  a  revised  list  of  names  of  prospective  nominees  until 
concurred  in  by  the  Senate  and  the  House  of  Representatives. 

Sec.  3.  During  the  time  that  a  Member  of  the  Senate  or  the  House  or  Repre- 
sentatives serves  in  the  designated  office,  his  compensation  shall  be  at  the  rate 
provided  by  law  for  the  said  office.  In  the  event  such  Senator  or  Representative 
ceases  for  any  reason  to  serve  in  the  designated  office  before  the  expiration  of  the 
term  for  which  he  was  elected,  his  compensation  shall  be  at  the  rate  then  pro- 
vided by  law  for  Senators  and  Representatives. 

Sec  4.  The  Congress  shall  have  the  power  to  enforce  this  article  by  appropriate 
legislation  or  rules  of  procedure,  as  relevant  and  proper. 


II.  ANALYSES  OF  THE  PROPOSED  AMENDMENT  BY  THE 
CONGRESSIONAL  RESEARCH  SERVICE 

1.  AMENDING  THE  CONSTITUTION  TO  PERMIT  MEMBERS 
OF  CONGRESS  TO  HOLD  SEATS  IN  THE  PRESIDENT'S 
CABINET :  SOME  CONSIDERATIONS  ON  THE  PROPOSED 
AMENDMENT'S  EFFECT  ON  CHECKS  AND  BALANCES 
AND  THE  SEPARATION  OF  POWERS 

(By  Raymond  J.  Celada,  Senior  Specialist  in  American  Public  Law, 
The  Library  of  Congress,  Congressional  Research  Service) 

In  recent  weeks,  a  proposal  has  been  submitted  for  consideration  by 
Members  of  Congress  and  the  academic  community  to  amend  the  Con- 
stitution in  order  to  allow  Senators  and  Representatives  to  serve  con- 
currently in  high  administrative  positions. 

The  proposal  in  question  is  sponsored  by  Representative  Henry  S. 
Reuss  of  Wisconsin  who,  according  to  a  recent  news  release  on  the  mat- 
ter, views  it  as  a  way  of  "emphasizing]  cooperation  rather  than  stale- 
mate in  Washington,  and  thus  bring  [ing]  a  'home  town  touch'  to  fed- 
eral agencies  now  too  often  isolated  in  Washington." 

Other  benefits  perceived  as  flowing  from  adoption  of  this  constitu- 
tional change  by  its  sponsor  include  creating  a  ready  pool  of  person- 
nel skilled  in  the  art  of  government,  promoting  increased  cooperation 
between  the  two  political  branches  in  meeting  and  solving  the  thorny 
and  seemingly  intractable  problems  that  confront  the  Nation,  and 
making  congressional  service  more  attractive.  Thus,  the  mentioned 
press  release  of  July  23, 1979,  announcing  Congressman  Reuss'  solicita- 
tion of  views  concerning  his  proposed  constitutional  amendment, 
states : 

The  amendment  would  make  service  in  Congress  more  attractive,  and  put  em- 
phasis on  cooperation,  by  giving  its  members  a  chance  at  holding  posts  of  execu- 
tive responsibility  without  interrupting  their  congressional  careers.  It  would  also 
give  the  President  a  wider  choice  of  executive  leaders,  now  denied  him.  Executive 
legislative  stalemate  is  a  luxury  we  can  no  longer  afford. 

Although  the  proposal  has  attracted  some  press  coverage,  e.g., 
Strout,  "Let's  put  members  of  Congress  in  the  Cabinet",  The  Chris- 
tian Science  Monitor.  Friday,  July  27,  1979,  p.  23,  it  appears  to  be  in 
its  formative  stages.  Representative  Reuss  is  apparently  in  the  process 
of  sounding  out  his  colleagues  and  persons  in  both  the  legal  profes- 
sion and  the  academic  community  on  the  matter.  Presumably,  in  the 
days  and  weeks  ahead  a  wide  variety  of  views  and  critical  analysis 
will  be  forthcoming.  Understandably,  because  of  the  contemporary 
novelty  of  the  Wisconsin  Member's  proposal,  there  is  a  paucity  of 
existing  commentary  on  the  subject.  We  say  contemporary  novelty 

(7) 
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because,  as  will  be  noted  shortly,  suggested  constitutional  amend- 
ments along  these  lines  are  not  unprecedented. 

As  indicated,  the  proposed  amendment  is  intended  to  permit  Sen- 
ators and  Representatives  to  serve  in  Executive  Branch  positions.  Ac- 
cordingly, both  explicitly  and  by  necessary  implication,  adoption  of 
the  amendment  would  override  existing  constitutional  restrictions  on 
Executive  Branch  service  by  congressional  Members.  These  restric- 
tions are  found  in  Article  I,  §  6,  cl.  2  which  states  that  "No  Senator 
or  Representative  shall,  during  the  Time  for  which  he  was  elected, 
be  appointed  to  any  civil  Office  under  the  Authority  of  the  United 
States,  which  shall  have  been  created,  or  the  Emoluments  whereof 
shall  have  been  increased  during  such  time;  and  no  Person  holding 
any  Office  under  the  United  States,  shall  be  a  member  of  either  House 
during  his  Continuance  in  Office."'  Briefly,  the  Constitution  in  this 
regard  imposes  two  distinct  disabilities  on  Members:  first.  Members 
are  ineligible  for  appointment  to  Executive  Offices  which  either  were 
created  or  the  emoluments  appertaining  thereto  were  increased  during 
the  time  (i.e.,  term)  for  which  such  Members  were  elected;  second, 
persons  are  ineligible  to  simultaneously  serve  as  Executive  Officers 
and  Members  of  Congress. 

In  pursuance  of  the  first  clause,  the  so-called  Ineligibility  Clause, 
Members  cannot  be  appointed  to  an  Executive  Office  either  created  or 
benefits  relating  to  which  were  increased  during  the  term  for  which 
they  were  elected.  If  either  condition  occurred  in  a  prior  term,  this 
restriction  would  not  apply.  Because  of  the  disparity  in  the  terms  of 
Senators  and  Representatives,  the  disability  imposed  by  the  first 
clause  lias  longer  durational  consequences  in  the  case  of  the  former.  In 
a  pair  of  instances,  namely  the  nominations  in  1909  of  Senator  Philan- 
der C.  Knox  as  Secretary  of  State  and  the  nomination  in  1973  of  Sen- 
ator William  Saxbe  as  Attorney  General,  the  emoluments  portion  of 
the  Ineligibility  Clause  was  raised  as  a  bar  to  their  respective  appoint- 
ments. In  order  to  render  both  individuals  eligible  to  the  named  sec- 
retaryships, legislation  was  passed  by  Congress  reducing  the  salaries 
in  question  to  that  which  they  had  been  before  their  repective  in- 
creases. On  both  occasions  the  strict  constitutionality  of  such  action  by 
Congress  was  questioned  by  many. 

In  pursuance  of  the  second  part  of  Article  T.  §  6,  cl.  *2.  the  so-called 
Incompatible  Offices  provisions,  Members  of  Congress  have  had  their 
seats  declared  vacant  for  accepting  commissions  to  Executive  Offices, 
principally  as  officers  of  the  volunteer  and  regular  armed  force-  oi 
I  lie  I  "nited  States. 

Clearly.  Representative  Reuss'  proposed  constitutional  amendment 
Is  intended  to  render  the  described  constitutional  restrictions  inap- 
plicable, at  least,  to  those  Executive  Offices  which  Congress  would  be 
empowered  to  designate  as  Executive  Offices  which  could  be  filled  by 
Senator-  and   Representatives.  It  should  be  noted  that  the  proposal 
explicitly  and  directly  overcomes  the  first  rest  riction,  but  obviates  the 
latter  by  indirect  ion.  Thus,  in  the  case  of  t  he  former,  it  reads  "regard- 
of  the  time  when  the  office  was  created  or  the  emoluments  were 
increased",  whereas  with  respect  to  the  latter,  it  provides  that  "Sen- 
and  Representatives"  would  be  eligible  for"*  *  :;;  appointment 
K  without  being  required  to  vacate  their  offices  in  the  Senate  or 
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House  of  Representatives.''  Both  parts  of  the  existing  constitutional 
restraint  could  be  surmounted  expressly  and  directly  by  inserting  after 
the  word  "regardless"  the  prepositional  phrase  "of  Article  [,§6  cl.  2." 

Under  the  proposed  amendment,  Congress  would  be  empowered  to 
designate  up  to  fifty  Executive  Offices  which  congressional  Members 
could  fill.  Although  the  offices  to  be  available  for  this  purpose  are  left 
to  the  discretion  of  Congress,  it  is  safe  to  assume  that  these  will  be 
mainly  Cabinet  and  sub-Cabinet  level  positions  since  the  express  inten- 
tion of  Congressman  Reuss  is  to  allowT  Members  "to  fully  participate 
in  decision-making  on  vital  [policy]  questions  like  inflation,  energy 
and  unemployment.''  As  a  general  rule,  decisions  relating  to  policy 
formulation,  implementation  and  execution  (cf.  policy  origination) 
are  made  at  those  levels.  Appointment  to  lesser  offices  which  in  the 
ordinary  course  of  events  are  more  concerned  with  implementing  ad- 
ministrative details  would  not  only  be  seemingly  inconsistent  with 
the  purpose  behind  the  proposed  amendment  but  as  a  practical  matter 
might  entail  substantial  financial  hardship  for  Members  appointed 
thereto  since  under  Congressman  Reuss'  proposal  Senators  and  Rep- 
resentatives appointed  to  Executive  Branch  positions  are  required  to 
be  compensated  "at  the  rate  provided  by  law  for  the  said  office.'' 

Thus,  Congress  by  legislation  would  designate  as  many  or  as  few, 
but  not  to  exceed  fifty  Executive  Offices  to  which  Members  of  Congress 
would  be  eligible  for  appointment  without  jeopardizing  their  status 
as  either  Senators  or  Representatives.  Briefly,  Members  who  are  ap- 
pointed to  the  designated  Executive  Offices  would  serve  in  the  dual 
capacity  of  legislators  and  Civil  Officers.  The  proposals  would  require 
"Immediately  after  the  commencement  of  a  Congress''  (i.e.,  after  the 
inauguration  of  a  President  following  a  presidential  election)  and 
"every  two  years  thereafter''  a  President  to  submit  an  en  bloc  list  of 
prospective  nominees  to  Congress.  The  requisite  list  would  include  all 
nominees  to  the  designated  offices  including  prospective  non-member 
appointees.  In  this  regard,  it  should  be  noted  that  there  would  be  no 
obligation  on  the  President  to  fill  any  or  all  of  the  designated  offices 
with  Senators  or  Representatives.  However,  wmether  the  President 
decides  to  ultimately  fill  all,  some  or  none  of  the  designated  offices  with 
Congresspersons,  his  nominees  to  fill  such  offices  would  have  to  be  sub- 
mitted en  bloc  for  en  bloc  approval  by  a  majority  of  the  Members 
present  and  voting  in  each  House.  If  the  list  of  prospective  nominees 
is  concurred  in  by  Congress,  the  President  would  thereafter  follow  the 
existing  constitutional  mode  for  making  appointments.  That  is  to  say. 
the  President  wrould  individually  nominate  and,  by  and  with  the  advice 
and  consent  of  the  Senate,  individually  appoint  those  persons  whose 
names  appeared  on  the  list  of  previously  designated  offices.  On  the 
other  hand,  if  the  en  bloc  list  of  nominees  for  the  designated  offices 
should  fail  to  be  approved  by  either  House,  the  President  would  have 
to  submit  a  revised  list  of  prospective  nominees  and  continue  to  make 
such  revised  submissions  until  approval  of  both  Houses  in  the  specified 
manner  is  realized. 

The  proposal  does  not  expressly  deal  with  the  circumstance  wherein 
the  Senate  withholds  its  advice  and  consent  on  one  or  more  nomina- 
tions of  persons  whose  names  appeared  on  an  en  bloc  list  previously 
approved  by  Congress.  It  may  be  that  the  author  of  the  proposal  con- 
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sidered  a  subsequent  reversal  most  unlikely  in  the  face  of  prior  en  bloc 
approval.  If  this  seemingly  remote  eventuality  came  to  pass,  presum- 
ably one  of  two  courses  of  action  could  be  followed :  either  the  tradi- 
tional manner  of  making  appointments  would  operate — a  manner  that 
would  still  obtain  in  all  but  appointments  to  the  designated  offices — 
or  Congress,  exercising  its  power  to  enforce  the  proposed  amendment 
by  appropriate  legislation,  could  legislatively  provide  for  such  an 
eventuality.  Appointments  to  the  designated  offices  which  occur  at  other 
times  by  reason  of  death,  resignation,  or  removal  of  the  incumbent 
presumably  would  follow  traditional  constitutional  practice. 

As  previously  indicated,  a  Senator  or  Representative  appointed  to 
one  of  the  designated  Executive  Offices  would  be  compensated  "at  the 
rate  provided  by  law  for  the  said  office.''  If  for  any  reason  a  Member 
of  Congress  were  unable  to  serve  or  continue  to  serve  in  a  designated 
office,  he  or  she  would  continue  to  serve  his  or  her  congressional  term 
and  be  compensated  "at  the  rate  then  provided  by  law  for  Senators 
and  Representatives." 

Also,  as  previously  indicated,  Congress  under  the  proposed  amend- 
ment would  be  empowered  to  enforce  it  by  appropriate  legislation  or 
procedural  rules  changes.  An  example  of  the  exercise  of  the  former 
power  has  already  been  noted.  Possible  rules  changes — which  each 
House,  presently  has  plenary  power  to  make  under  Article  I,  §  5  cl.  2 — 
might  include  alteration  of  existing  procedures  to  excuse  Members 
who  serve  in  Executive  Offices  from  committee  duties,  to  authorize  so- 
called  clustering  votes,  to  permit  absentee  voting,  and  the  like. 

Clearly,  the  proposal  in  question  imports  a  significant  departure 
irom  existing  constitutional  principles,  particularly  in  the  area  of  the 
separation  of  powers  and  its  corollary  system  of  checks  and  balances. 
Indeed,  the  proposal  bears  some  of  the  earmarks  of  the  joint  legisla- 
tive-executive features  of  parliamentary  systems  (Cf.  selection  of  the 
Executive  by  the  legislature  and  votes  of  no  confidence  which  can  cause 
the  fall  of  a  particular  administration.)  Arguably,  it  might  enhance 
the  opportunity  for  the  exercise  of  improper  bias,  self  interest  and  un- 
due influence,  factors  instrumental  in  the  Framers'  decision  to  incor- 
porate the  existing  restrictive  features  of  Article  I,  §  6,  cl.  2.  See, 
Story,  2  "Commentaries  on  the  Constitution  of  the  United  States" 
(Da  Capo  Press  ed.  1970),  §§864;  866-869.  The  Federalist  No.  76 
(Hamilton)  (Modern  Library  ed.  1937).  Notwithstanding  this  shift 
away  from  the  prevailing  relative  separation  of  powers  and  the  occa- 
sion for  possible  negative  consequences  sought  to  be  avoided  by  the 
Framers,  the  proposal  would  not  be  beyond  the  scope  of  the  amending 
power.  In  scope  the  amending  power  is  now  expressly  limited  as  to 
but  one  subject,  namely,  as  to  the  equal  representation  of  the  states  in 
the  Senate.  However,  it  has  been  argued  that  even  this  limitation  may 
he  evaded  by  adopting  a  constitutional,  amendment  eliminating  the 
limitation  upon  the  amending  power,  and  thus  opening  the  way  to 
subsequent  amendments  providing  for  unequal  representation  of  (lie 
states  in  the  Senate.  Willoughbv,  l  "Constitutional  Law  of  the  United 
State,"  598  (1929). 

Arguments  advancing  support  for  the  notion  that  there  exist  in- 
herent limitations  upon  the  amending  power  have  been  brushed  aside 
by   the   Supreme   Court.    National    Prohibition   Cases,  ^53  U.S.  350 
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(1920).  In  his  treatise  on  the  "Constitutional  Law  of  the  United 
States,"  at  598-600,  Willoughby  treats  the  subject  insofar  as  it  impacts 
on  changes  in  the  internal  affairs  of  the  states  as  follows: 

It  has,  however,  been  strenuously  argued  by  reputable  writers  that,  although 
not  expressly  declared,  there  are  limitations  as  to  what  may  be  accomplished  by 
constitutional  amendments  to  the  Federal  Constitution — limitations  which  are 
implied  by  the  very  nature  of  that  instrument  which,  these  writers  declare,  was 
intended  to  perpetuate  a  form  of  political  union  in  which  the  States  should  have 
control  over  their  own  citizen  composition  and  play  a  distinctive  and  definitively 
determined  part  in  the  general  scheme  of  government  that  was  to  exist.  Thus,  it 
has  been  argued  that  the  Fifteenth  Amendment  is  unconstitutional,  because  it 
attempts,  against  the  wills  of  the  States  that  did  not  ratify  it,  to  fix  the  composi- 
tion of  their  several  electorates.1  As  to  this  contention,  it  is  sufficient  to  say  that 
it  was  disposed  of  by  the  case  of  Texas  v.  White,2  in  which,  speaking  of  the  State 
of  Texas  which,  at  the  time  of  this  decision,  had  not  ratified  either  the  Thirteenth 
or  the  Fourteenth  Amendment,  Chief  Justice  Chase  pointed  out  that  by  the 
Thirteenth  Amendment  the  freed  negroes,  living  in  the  State,  necessarily  became 
a  part  of  its  people,  that  the  people  still  constituted  the  State,  and  that  it  was  the 
State,  as  thus  constituted  and  as  a  member  of  the  Union,  which  was  entitled  to  the 
constitutional  guaranty  of  a  government  republican  in  form. 

This  disposes  of  the  contention  made  by  some  writers  that  the  Nineteenth 
Amendment,  by  denying  to  the  States  the  right  to  abridge  the  right  to  vote  on 
account  of  sex  was  in  excess  of  the  Federal  Amending  Power. 

Similarly,  there  have  been  some  who  have  argued  that  the  adoption  of  the 
Eighteenth  Amendment  was  an  unconstitutional  exercise  of  the  amending  power, 
since  it  sought  to  bring  within  Federal  control  a  matter  which,  under  the  Con- 
stitution as  originally  drawn  and  adopted,  it  was  intended  should  never  be  with- 
drawn from  State  control.  So  distinctively  different,  it  is  argued  by  writers  tak- 
ing this  ground,  is  the  matter  of  the  regulation  of  the  manufacture,  sale,  trans- 
portation, and  exportation  and  importation  of  intoxicating  liquors  from  all  the 
other  matters  subjected  by  the  Constitution  to  Federal  regulation,  that  the 
Amendment  constitutes  an  addition  to  the  Constitution  rather  than  an  Amend- 
ment of  it,  and,  furthermore,  such  an  addition  or  graft  upon  it,  as  to  disturb,  if 
not  to  destroy,  its  essential  character.  And,  it  is  declared,  this  brings  the  change 
outside  the  amending  power,  since,  it  is  asserted,  it  could  not  have  been  the  inten- 
tion of  the  framers  of  the  Constitution,  or  of  those  who  originally  adopted  it, 
that,  under  the  amending  power,  a  way  should  be  opened  to  defeat  the  essential 
purpose  of  the  Constitution  and  thus,  as  it  were,  to  destroy  it.3 

Space  cannot  be  spared  for  a  full  discussion  of  the  points  thus  raised.  It  is 
sufficient  to  say  that,  whatever  be  their  merits, — which  the  author  believes  to  be 
very  slight — the  Supreme  Court  has,  in  cases  too  numerous  to  cite,  recognized 
the  validity  of  the  Eighteenth  Amendment,  and,  in  Leser  v.  Garnett  *  has  deemed 
the  contention  as  to  the  invalidity  of  the  Nineteenth  Amendment  worth  only  a 
very  summary  discussion.  The  court  in  that  case  said :  "The  first  contention 
is  that  the  power  of  amendment  conferred  by  the  Federal  Constitution  and 
sought  to  be  exercised  does  not  extend  to  this  Amendment  because  of  its  character. 
The  argument  is  that  so  great  an  addition  to  the  electorate,  if  made  without 
the  State's  consent,  destroys  its  autonomy  as  a  political  body.  This  Amendment  is 
in  character  and  phraseology  precisely  similar  to  the  Fifteenth.  For  each  the 
same  method  of  adoption  was  pursued.  One  cannot  be  valid  and  the  other  invalid. 


1  See,  for  example,  the  argument  of  A.  W.  Machen  in  his  article  "Is  the  Fifteenth  Amend- 
ment Void?"  in  the  Harvard  Law  Review,  Vol.  XXIII,  p.  169  (January,  1900).  Mr.  Machen 
declares  in  this  article  that  there  has  been  no  decision  of  the  Supreme  Court  upholding 
the  validity  of  the  Fifteenth  Amendment,  but  he  is  certainly  mistaken  as  to  this,  for  such 
a  holding  was  necessarily  involved  in  Neal  v.  Delaware  (103  U.S.  370).  As  to  this  see  the 
able  article  of  W.  C.  Colemen,  "The  Fifteenth  Amendment"  in  the  Columbia  Law  Review, 
Vol.  X,  p.  416.  In  Leser  v.  Garnett  (258  U.S.  130),  the  court  cites,  as  recognizing  the 
validity  of  the  Fifteenth  Amendment,  United  States  v.  Reese  (92  U.S.  214)  ;  Neal  v.  Dela- 
ware (103  U.S.  370)  ;  Guinn  v.  United  States  (238  U.S.  347)  ;  Myers  v.  Anderson  (238 
U.S.  368). 

2  7  Wall.  700. 

3  See,  for  instance,  the  argument  of  W.  L.  Marbury  in  his  article  "The  Limitations  Upon 
the  Amending  Power"  in  the  Harvard  Law  Review  (December,  1919)  ;  and  also  his  article 
"The  Nineteenth  Amendment  and  After,"  in  the  Virginia  Law  Review,  Vol.  VII,  p.  1 
(October,  1920). 

*  258  U.S.  130. 
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That  the  Fifteenth  is  valid,  although  rejected  by  six  States  .  .  .  has  been  recog- 
nized and  acted  on  for  half  a  century.  The  contention  that  the  Fifteenth  was  in- 
corporated in  the  Constitution,  not  in  accordance  with  law,  but  practically  as 
a  war  measure  which  has  been  validated  by  acquiescence,  cannot  be  entertained." 
To  the  author  of  the  present  treatise,  the  fundamental  error  of  all  those 
who  have  sought  to  place  inherent  limitations  upon  the  amending  power  as 
provided  for  in  the  Federal  Constitution  is  that  they  necessarily  start  with 
ihe  assumption  that  the  Constitution  is  in  the  nature  of  an  agreement  or  com- 
pact between  the  States,  or  that  it  implies  an  understanding  between  them,  or 
between  them  and  the  National  Government,  that  the  allocation  of  powers  as 
provided  for  in  the  original  instrument  shall  not  be  changed  in  any  of  its  more 
important  or  essential  features.  It  is  surprising  to  the  writer  that  this  theory 
which,  since  the  Civil  War,  has  been  sc  decisively  rejected  by  the  American 
people  and  by  the  courts,  should  again  be  brought  forward  to  support  a  con- 
stitutional argument. 

The  language  and  perhaps,  more  importantly,  the  reasons  behind 
the  Amending  Clause  of  the  Constitution  inveigh  against  the  notion  of 
inherent  limitations  on  the  power.  These  reasons  were  explained  by 
Story  as  follows : 5 

In  regard  to  the  constitution  of  the  United  States,  it  is  confessedly  a  new  experi- 
ment in  the  history  of  nations.  Its  framers  were  not  bold  or  rash  enough  to  believe, 
or  to  pronounce  it  to  be  perfect.  They  made  use  of  the  best  lights,  which  they 
possessed,  to  form  and  adjust  its  parts,  and  mould  its  materials.  But  they  knew, 
that  time  might  develop  many  defects  in  its  arrangements,  and  many  deficiencies 
in  its  powers.  They  desired,  that  it  might  be  open  to  improvement ;  and  under  the 
guidance  of  the  sober  judgment  and  enlightened  skill  of  the  country,  to  be  per- 
petually approaching  nearer  and  nearer  to  perfection.  It  was  obvious,  too,  that 
the  means  of  amendment  might  avert,  or  at  least  have  a  tendency  to  avert,  the 
most  serious  perils,  to  which  confederated  republics  are  liable,  and  by  which  all 
have  hitherto  been  shipwrecked.  They  knew,  that  the  besetting  sin  of  republics 
is  a  restlessness  of  temperament,  and  a  spirit  of  discontent  at  slight  evils.  They 
knew  the  pride  and  jealously  of  state  power  in  confederacies ;  and  they  wished  to 
disarm  them  of  their  potency,  by  providing  a  safe  means  to  break  the  force,  if  not 
wholly  to  ward  off  the  blows,  which  would,  from  time  to  time,  under  the  garb  of 
patriotism,  or  a  love  of  the  people,  be  aimed  at  the  constitution.  They  believed, 
that  the  power  of  amendment  was,  if  one  may  so  say,  the  safety  valve  to  let  off 
all  temporary  effervescences  and  excitements ;  and  the  real  effective  instrument  to 
control  and  adjust  the  movements  of  the  machinery,  when  out  of  order,  or  in 
danger  of  self-destruction. 

Upon  this  subject,  little  need  be  said  to  persuade  us,  at  once,  of  its  utility  and 
importance.  It  is  obvious,  that  no  human  government  can  ever  be  perfect ;  and 
that  it  is  impossible  to  foresee,  or  guard  against  all  the  exigencies,  which  may, 
in  different  ages,  require  different  adaptations  and  modifications  of  powers  to 
suit  the  various  necessities  of  the  people.  A  government,  forever  changing  and 
changeable,  is,  indeed,  in  a  state  bordering  upon  anarchy  and  confusion.  A  govern- 
ment, which,  in  its  own  organization,  provides  no  means  of  change,  but  assumes 
to  be  fixed  and  unalterable,  must,  after  a  while,  become  wholly  unsuited  to  the 
circumstances  of  the  nation  ;  and  it  will  either  degenerate  into  a  despotism,  or  by 
the  pressure  of  its  inequalities  bring  on  a  revolution.  It  is  wise,  therefore,  in  every 
government,  and  especially  in  a  republic,  to  provide  means  for  altering,  and  im- 
proving the  fabric  of  government,  as  time  and  experience,  or  the  new  phases  of 
human  affairs,  may  render  proper,  to  promote  the  happiness  and  safety  of  the 
people.  The  great  principle  to  be  sought  is  to  make  the  changes  practicable,  but  not 
too  easy  ;  to  secure  due  deliberation,  and  caution  ;  and  to  follow  experience,  rather 
than  to  open  a  way  for  experiments,  suggested  by  mere  speculation  or  theory. 

Any  doubts  regarding  the  scope  of  the  amending  power  were  seem- 
ingly dispelled  at  an  early  date  by  Hamilton  who  in  Federalist  No.  78 
observed  thai  the  Constitution  "admits  the  right  of  the  people  to  alter 
or  abolish  [it],  whenever  [the  people]  find  it  inconsistent  with  their 
happiness  *  *  *." 


•"Commentaries  on  the  Constitution  of  the  United  States"  at  §5  1821-1822. 
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As  previously  indicated,  proposals  to  amend  the  Constitution  in 
the  manner  advanced  by  the  Reuss  measure  are  not  unprecedented. 
Three  proposals  to  permit  Members  to  simultaneously  serve  in  the 
Executive  Branch  were  introduced  in  Congress  in  the  last  years  of  the 
19th  Century. 

Three  attempts  have  so  far  been  made  to  remove  the  inhibition  in  Article  I, 
section  6,  clause  2,  of  the  Constitution  which  prohibits  a  Senator  or  Representa- 
tive from  holding  any  other  office  under  the  United  States  while  still  a  Member 
of  Congress  [H.  Res.  216,  sec.  16,  1896,  H.  Res.  8,  Mar.  8,  1897,  H.  J.  Res.  31, 
Dec.  5,  1899.]  If  amended  according  to  any  of  these  resolutions  the  Constitution 
would  permit  a  Member  of  Congress  to  bo  appointed  to  the  President's  Cabinet 
and  still  retain  his  seat,  in  the  legislature.  This  is  the  English  system  and  it  is 
declared  has  its  advantages  in  that  it  allows  the  legislators  to  come  into  more 
frequent  contact  with  the  heads  of  the  departments  and  thus  become  better  in- 
formed as  to  the  needs  of  these  departments  of  the  government.  There  is  the 
further  reputed  advantage  in  that  it  would  furnish  active  leaders  in  Congress 
for  the  purpose  of  initiating  legislation  recommended  by  the  President.  "Pro- 
posed Amendments  to  the  Constitution,"  House  Document  No.  551,  70th  Congress, 
2d  Session  (1929). 

These  proposals  were  referred  to  committee  where  apparently  they 
remained  undisturbed  and  unconsidered  so  far  as  the  printed  record 
is  concerned.  For  that  matter,  their  sponsors,  Representatives  Barrett 
and  Roberts,  do  not  appear  to  have  made  any  Record  remarks  on  the 
subject.  Aside  from  the  general  comments  made  in  the  above  quote  it 
is  difficult  on  the  strength  of  this  barren  record  to  speculate  with  re- 
gards to  what  moved  them  to  propose  this  change. 

The  record  of  proposed  constitutional  amendments  both  before  and 
since  publication  of  the  1929  study  cited  above  suggest  that  the  three 
proposals  submitted  between  1896  and  1899  are  the  only  ones  on  the 
point.  It  is  interesting  to  note  in  Professor  Ames'  award-winning  essay 
on  constitutional  amendments  proposed  during  the  first  one  hundred 
years  under  the  Constitution,  that  numerous  proposals  in  the  opposite 
direction  were  introduced  in  Congress.  That  is  to  say,  modifications 
were  suggested  to  Article  I,  §  6,  cl.  2  which  would  have  had  lengthened 
or  made  absolute  one  or  the  other  of  its  restrictions.  His  narrative  ex- 
position of  the  subject  follows : fl 

No  less  than  thirty-three  resolutions  have  been  introduced  proposing  that 
members  of  the  Senate  and  House  of  Representatives  shall  not  be  eligible  to 
any  appointment  or  office.  This  proposition  was  first  suggested  by  the  conven- 
tions that  ratified  the  Constitution  in  Virginia,  New  York,  and  North  Carolina,7 
and  the  attempt  was  made  in  both  branches  of  the  First  Congress  to  add  such 
an  amendment  to  the  series  about  to  be  sent  to  the  States  for  their  ratification.6 
Amendments  of  this  nature  were  also  introduced  in  1793,  1808,  1810,  and  1818 ;  ° 
and  from  1820  until  the  early  ''forties"  similar  amendments  were  submitted  at 
almost  every  session  of  Congress.  The  last  one  proposing  a  general  disqualification 
from  all  offices  was  presented  in  1850.10 

The  amendment  proposed  by  the  legislature  of  Tennessee  in  November  of  1825 
is  of  especial  interest,  as  it  was  evidently  prompted  by  the  utterance  of  Andrew 
Jackson.11  When  Tennessee,  in  the  fall  of  1825,  nominated  him  as  a  candidate  for 


6  "Proposed  Amendments  to  the  Constitution,  1789  to  1889,"  House  Document  No.  353, 
pt.  2,  30-33  (1897). 

7  App.,  Nos.  29,  62,  81. 
8App.,  Nos.  199,  275. 

9  App.,  Nos.  317,  387,  400,  401,  479. 

10  App.,  Nos.  493,  511,  516,  544,  546,  549,  569,  581,  595,  612,  642,  652,  655,  662,  670,  678, 
680.  696,  715,  723.  727.  749,  755*.  763. 

"App.  No.  549.  See  also  similar  resolutions  of  the  legislature  of  Tennessee  of  1827, 
arraigning  Adams  and  Clay,  which  were  unanimously  adopted  by  the  house  of  representa- 
tives and  only  two  dissenting  votes  in  the  Senate.  App.  No.  581a.  Niles'  Register,  xxxii, 
pp.  161,  183-186,  198.  Counter  resolutions  of  disapproval  from  the  legislatures  of  Pennsyl- 
vania, Ohio,  and  Maine.  Ibid,  xxix,  pp.  369,  429. 
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the  Presidency  for  the  election  of  1828,  Jackson  immediately  departed  from 
Washington,  and  in  a  speech  before  the  Tennessee  legislature  resigned  his  office 
of  Senator  in  order  that  he  might  not  be  open  to  the  suspicion  of  using  that 
office  to  promote  his  candidacy.  At  the  same  time  he  declared  he  would  "impose 
a  provision  upon  the  Constitution  rendering  members  of  Congress  ineligible  to 
office  under  the  General  Government  during  the  term  for  which  elected  and  for 
two  years  thereafter.''  except  in  the  case  of  judicial  office.12  "The  effect  of  such 
a  provision,"  said  he,  "is  obvious.  By  it  Congress  would  be  free  from  that  con- 
nection with  the  executive  department  which  at  present  gives  strong  ground  of 
apprehension  and  jealousy  on  the  part  of  the  people.  If  the  change  should  not  be 
obtained  and  important  appointments  continue  to  devolve  upon  Congress,  cor- 
ruption will  be  the  order  of  the  day."  M 

However  desirable,  theoretically,  Jackson  believed  this  change  to  be,  in  prac- 
tice he  did  more  to  create  the  need  of  such  an  amendment  than  all  his  predeces- 
sors.14 In  this  connection  it  is  interesting  to  read  what  recommendation  he  made  in 
his  first  message,  of  December  8,  1929.  Evidently  having  in  mind  his  previous 
recommendation,  and  conscious  of  his  own  inconsistency,  he  writes  :  "While  mem- 
bers of  Congress  can  be  constitutionally  appointed  to  office  of  trust  and  profit, 
it  will  be  the  practice,  even  under  the  most  conscientious  adherence  to  duty,  to 
select  them  for  such  stations  as  they  are  believed  to  be  better  qualified  to  fill  than 
other  citizens ;  but  the  purity  of  our  Government  would  doubtless  be  promoted  by 
their  exclusion  from  all  appointment  in  the  gift  of  the  President,  in  whose  elec- 
tion they  may  have  been  officially  concerned.  The  nature  of  the  judicial  office  and 
the  necessity  of  securing  in  the  Cabinet  and  in  diplomatic  stations  of  the  highest 
rank  the  best  talent  and  political  experience  should,  perhaps,  except  these  from 
the  exclusion."  1B 

It  is  somewhat  surprising  to  find  Clay  in  1841  presenting  a  proposition  similar 
to  the  one  Jackson  had  been  led  to  suggest  because  of  Clay's  acceptance  of  office 
in  Adams'  Cabinet.  But  times  had  changed.  Clay  was  now  attacking  Tyler,  the 
fear  of  Executive  encroachments  having  taken  full  possession  of  him.16  His  State 
likewise  indorsed  his  views,  and  presented  to  Congress  a  resolution  in  favor  of 
this  restriction." 

The  length  of  the  period  of  ineligibility  proposed  varied  somewhat.  A  large  num- 
ber provided  that  a  member  should  be  ineligible  only  during  the  term  for  which 
he  was  elected;  others  assigned  a  more  extended  period,  varying  from  three 
months  to  two  years  thereafter.  Still  others  provided  that  the  ineligibility  should 
last  until  the  expiration  of  the  Presidential  term  during  which  a  person  shall  have 
been  a  Senator  or  Representative.18  One  even  of  a  retrospective  character  was 
introduced  in  1822  by  Mr.  Blair  of  South  Carolina,  which  provided  that  "no  one 
should  be  appointed  by  the  President  to  any  office  who  shall  have  been  a  member 
of  either  House  of  Congress  in  the  last  two  years  preceding  the  election  of  the 
President."  1B  This  was  doubtless  intended  to  prevent  the  President  rewarding  a 
member  of  the  preceding  Congress  who  had  been  espec  ially  active  in  working  for 
his  interests  in  the  Congressional  caucus  of  the  party,  which  at  this  time  usually 
made  the  nomination  of  the  candidates  of  the  different  parties  for  the  Presidency 
and  the  Vice  Presidency. 

Some  of  these  resolutions  made  exceptions  in  favor  of  certain  positions,  such  as 
appointments  in  the  Army  or  Navy,  while  others,  similar  to  the  one  introduced 
several  times  by  Mr.  Underwood  of  Kentucky,  permitted  the  heads  of  the  Depart- 
ments to  be  selected  from  Congress.20 

The  above  propositions  were  of  a  very  comprehensive  character,  some  excluding 
members  of  Congress  from  all  offices,  both  civil  and  military ;  the  majority,  how- 


u  Nllee  Register,  xxix,  125.  156-157.  Sumner's  Jackson,  p.  104,  note  2. 

[bid. 
14  "Of  lils  first  Cabinet,  three  were  members  of  the  Senate  and  one  of  the  ITouse  ;  and 
Mr  Vim  Bnren  bad  been  ■  Senator  np  to  the  1st  of  January  preceding.  Many  other  mom- 
ben  of  Congress  received  Important  appointments.  During  the  first  six  months  of  General 
Administration  more  Federal  appointments  devolved  upon  members  of  Congress 
Mum  had  before  fallen  to  their  lot  from  the  commencement  of  the  Government,  in  1789. 
down  to  the  nil  <>r  March,  1829  forty  years,"  salmon.  Appointing  Power,  p.  55;  Sargent, 
r.  p  164  Am  Register,  v.  20  rxxxvi  Miles'  Reg.,  p.  207.  For  protocol  of  original  Jackson 
men  ■  rraigning  him,  sec  xi.  Nlles,  p.  887  889. 

mans  Manual,  p.  7<>*j   See  Benton'i  Thirty  Years'  View,  i,  p.  80,  for  comments. 
Tir..  Bchnrs,  Henry  Clay,  II.  p.  222. 

M  App.     No    7'J7. 

»App.,  Nos    509,  60 

"  A  pi    .   No    511. 

«>  App  .  Nos  549,  -"Oil,  612,  o.vj,  678,  72:i,  7.r.r.d,  703. 
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ever,  applying  only  to  the  civil  offices.  There  were  in  addition  a  few  amendments 
proposed,  the  provisions  of  which  were  less  stringent  than  the  preceding.  One,  in- 
troduced in  1846  by  Mr.  Bagby  of  Alabama,  to  render  members  of  both  Houses 
ineligible  to  a  Cabinet  position;-1  also,  a  group  of  three  amendments  providing 
that  no  member  of  either  House  shall  be  eligible  to  the  office  of  President  or  Vice 
President."  The  first  of  these  resolutions  was  introduced  by  Mr.  Bagby  in  connec- 
tion with  the  above-mentioned  amendment.  It  extended  the  time  during  which 
a  member  was  ineligible  to  four  years  after  the  expiration  of  the  term  for  which 
he  was  elected.  One  of  the  remaining  two  which  were  introduced  in  1872,  fixed 
the  end  of  the  period  of  ineligibility  at  two  years  after  the  expiration  of  the  term.23 
In  addition,  Mr.  Turner  of  Kentucky  lias  twice  proposed,  during  the  later  seven- 
ties, an  amendment  prohibiting  the  appointment  of  any  Senator  or  Representative, 
during  the  term  for  which  he  was  elected  or  two  years  thereafter,  "to  any  civil 
office  of  profit  under  the  United  States  which  was  created  or  the  emolument  of 
which  was  increased  during  the  said  term."  * 

The  significant  shift  away  from  the  relative  separation  of  powers 
protended  by  the  proposal  to  allow  Members  of  Congress  to  serve  con- 
currently in  the  Executive  Branch  would  place  its  adoption  in  an 
almost  unique  category  insofar  as  changes  to  the  original  structure  of 
the  government  are  concerned.  Aside  from  a  minor  court  jurisdictional 
change  and  the  alteration  of  the  manner  of  electing  Senators  worked 
by  the  Eleventh  and  Seventeenth  Amendments,  respectively,  the  design 
and  structure  of  government  is  in  accord  with  the  design  and  structure 
devised  by  the  Framers.  The  overwhelming  number  of  constitutional 
amendments  approved  to  date  have  expanded  the  rights  of  citizenry. 
Alan  P.  Grimes  has  described  the  course  of  constitutional  change  over 
nearly  two  hundred  years  of  experience  under  the  Constitution  in  this 
context  as  follows : 25 

When  one  lays  the  Constitution  of  the  United  States  beside  the  twenty-six 
amendments  to  it,  it  becomes  immediately  apparent  how  little  the  original  struc- 
ture of  government  has  been  altered  by  the  amendments.  The  judiciary,  ap- 
pointed by  the  President  with  the  consent  of  the  Senate  for  terms  of  good  be- 
havior, remains  in  its  structure  as  designed  by  the  Framers,  even  though  it  has 
grown  awesomely  in  authority  and  has  become  the  official  guardian  of  individual 
rights.  In  only  a  minute  matter  of  jurisdiction,  changed  by  the  Eleventh  Amend- 
ment, has  any  amendment  altered  either  the  structure  or  the  powers  of  the 
judiciary. 

The  President,  elected  by  electors  for  a  four-year  term  of  office,  has  not  had 
his  jurisdiction  altered  by  amendment,  even  though  the  office  has  changed  from 
being  merely  the  executive  branch  of  government  into  what  has  been  termed  the 
Imperial  Presidency.  The  most  consequential  change  in  the  nature  of  the  office, 
the  democratization  of  the  means  whereby  electors  were  chosen,  took  place  in  the 
states  without  a  constitutional  amendment.  By  1832,  all  states  except  South  Caro- 
lina provided  for  popular  election  of  presidential  electors.  Only  one  amendment, 
the  Twelfth,  really  altered  the  design  of  the  Framers  regarding  the  executive ; 
it  required  the  electors  to  vote  separately  for  the  offices  of  President  and  Vice 
President,  which  of  course  facilitated  the  rise  of  the  modern  political  party  sys- 
tem. Three  other  amendments,  the  two- term  limitation  (the  Twenty-second), 
the  allocation  of  electors  to  the  District  of  Columbia  (the  Twenty- third ) ,  and 
the  presidential  succession  amendment  (the  Twenty -fif th ) ,  do  not  alter  the  orig- 
inal design  in  any  basic  sense. 

Two  senators  continue  to  represent  each  state  regardless  of  the  population 
of  each  state.  Senators  hold  office  for  six-year  terms,  with  the  terms  expiring  for 
one  third  of  their  number  every  two  years.  The  only  constitutional  change  in  the 
structure  of  the  Senate  has  been  the  democratization  in  the  mode  of  selecting 
senators;  the  people  of  the  state,  rather  than  the  state  legislatures,  elect  the 
Senate    (Seventeenth   Amendment).    As   Oregon   demonstrated,   however,    this 


aApp.,  No.  747. 

22App.,  Nos.  746,  1347,  1351. 

23App.,  No.  1347. 
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25  Grimes,  "Democracy  and  the  Amendments  to  the  Constitution,"  1-2  (1978). 
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change  could  have  been  brought  about  by  the  states  themselves  without  neces- 
sitating a  constitutional  amendment,  just  as  the  democratization  of  the  Electoral 
College  was  achieved  without  formal  amendment. 

Members  of  the  House  of  Representatives  continue  to  be  popularly  elected 
for  two-year  terms  from  districts  drawn  by  the  state  legislatures  according  to  an 
apportionment  system  determined  by  Congress.  The  major  alteration  here  was  in 
the  removal  by  the  Fourteenth  Amendment  of  the  odious  "three-fifths"  pro- 
vision, which  referred  to  the  counting  of  three-fifths  of  the  number  of  slaves  as 
a  basis  of  apportionment.  Had  the  states  themselves  abolished  slavery,  of 
course,  the  three-fifths  clause  would  have  become  obsolete.  The  other  feature  of 
the  apportionment  clause,  which  required  that  direct  taxes  be  apportioned  ac- 
cording to  population,  was  altered  by  the  Sixteenth  Amendment,  which  per- 
mitted the  levying  of  federal  income  taxes  without  regard  to  apportionment. 
This  amendment  should  have  been  unnecessary  ;  it  came  about  as  a  response  to  a 
Supreme  Court  decision  that  reflected  extraordinary  political  bias.  Another 
Court  might  well  have  ruled  differently  on  the  case.  Similarly,  the  prohibition 
amendment  (the  Eighteen,  repealed  by  the  Twenty -first)  extended  the  power 
of  Congress  in  an  area  of  commerce  where  the  courts  had  taken  a  narrow  view  of 
such  congressional  authority.  The  Twentieth  Amendment  simply  moved  forward 
the  date  on  which  elected  federal  officials  would  take  office,  so  reducing  the 
time  between  the  election  and  the  assumption  of  office. 

In  summary,  putting  aside  minor  and  technical  changes,  as  far  as  the 
structure  of  offices  is  concerned  the  design  of  the  original  Constitution  has  been 
altered  by  amendments  in  only  one  important  respect:  Senators  no  longer  are 
the  agents  of  state  legislatures,  but  are  elected  by  the  people  of  the  state.  As  far 
as  the  extent  of  national  power  is  concerned,  the  powers  of  the  judiciary,  the 
executive,  and  the  legislature  remain  essentially  undisturbed  by  the  twenty-six 
amendments.  There  was  a  slight  diminution  of  judicial  power  in  the  Eleventh 
Amendment,  a  slight  diminution  of  the  political  power  of  the  executive  in  the 
Twenty-second  Amendment,  and  a  slight  increase  in  legislative  power  in  the 
Sixteenth  Amendment.  But  no  amendment  other  than  that  providing  for  the 
direct  election  of  the  Senate  (the  Seventeenth)  has  fundamentally  altered  the 
design  of  the  original  structure  of  government. 

What  has  been  altered,  and  alterd  drastically,  by  the  amendment  procedure  is 
the  collectivity  of  the  rights  of  the  citizenry.  The  spirit  of  the  Bill  of  Rights  did 
not  stop  with  the  first  ten  amendments;  it  is  found  in  most  of  the  remaining 
sixteen  as  well.  Running  throughout  most  of  the  amendments  are  two  basic 
themes  vital  to  the  political  system :  the  equality  of  rights,  and  the  democracy  of 
consent.  It  is  as  though  the  amendments  constitute  a  bill  of  particulars  that 
reflects  the  general  philosophy  of  equal  rights  and  self-government  found  in  the 
Declaration  of  Independence.  Where  the  Framers  brought  forth  a  lasting  system 
of  power  and  authority,  the  popular  branches  of  government — the  state  and 
national  legislatures — have  through  the  amending  procedure  brought  forth  an 
expanding  system  of  liberty.  The  edifice  of  power  was  constructed  in  one  sum- 
mer in  Philadelphia ;  the  democratization  of  liberty  has  been  in  progress  for 
two  hundred  years. 

Although  the  Constitution  neither  refers  to  the  separation  of  powers 
as  such  nor  contains  a  specific  distributing  clause,  the  doctrine  has 
been  described  as  one  of  the  three,  "great  structural  principles  of 
American  Constitutional  Law"  Corwin,  Introduction  to  the  1953  Edi- 
tion, "The  Constitution  of  the  United  States  of  America  :  Analysis 
and  Interpretation."  Senate  Document  No.  92-82  XXII  (1973).  (The 
other  two  great  principles  in  the  Corwin  trilogy  are  the  doctrine  or 
concept  of  Federalism  and  the  concept  of  a  Government  of  Laws  and 
not  of  Men.)  "Tn  its  most  dogmatic  form  the  American  conception  of 
the  Separation  of  Powers  may  be  summed  up  in  the  following  proposi- 
tions: (1)  There  are  three  intrinsically  distinct  functions  of  govern- 
ment, the  legislative,  the  executive,  and  the  judicial;  (2)  these  distinct 
functions  OUght  to  be  exercised  respectively  by  three  separately 
manned  departments  of  government;  which,  (3)  should  be  constitu- 
tionally equal  and  mutually  independent;  and  finally,  (4)  a  corollary 
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doctrine  stated  by  Locke — the  legislature  may  not  delegate  its  powers." 
Ibid.  Or,  in  the  more  simple  and  direct  terms  of  Mr.  Justice  Suther- 
land, the  concept  of  separation  of  powers : 

*  *  *  may  be  stated  *  *  *  as  a  general  rule  inherent  in  the  American  constitu- 
tional system  that,  unless  otherwise  expressly  provided  or  incidental  to  the 
powers  conferred,  the  legislature  cannot  exercise  either  executive  or  judicial 
power;  the  executive  cannot  exercise  either  legislative  or  judicial  power;  the 
judiciary  cannot  exercise  executive  or  legislative  power.  The  existence  in  the 
various  constitutions  of  occasional  powers  which  by  their  nature  otherwise 
would  fall  within  the  general  scope  of  authority  of  another  department  em- 
phasizes, rather  than  casts  doubt  upon,  the  generally  inviolate  character  of  this 
basic  rule.  Springer  v.  Philippine  Islands,  277  United  States  189,  201-202  (1928). 

This  "basic  rule"  reflects  the  Framers'  view  that  autocracy  was 
virtually  inevitable  where  governmental  powers  were  largely  con- 
centrated in  one  or  a  few  pairs  of  hands.  Accordingly,  they  were  per- 
suaded that  the  surest  way  to  safeguard  liberty  was  to  prevent  a  con- 
centration of  such  powers  by  a  purposeful  division  among  various 
branches  according  to  function:  legislative,  executive,  and  judicial. 
Possessed  of  virtual  plenary  authority  in  their  respective  spheres  and 
assumedly  jealous  of  one  another's  respective  prerogatives,  each 
branch  would  check  the  other's  attempts  at  encroachment  and,  thus, 
keep  the  mechanism  of  government  in  the  kind  of  perpetual  balance 
that  the  Framers'  hoped  would  most  conduce  to  the  public  good.  The 
men  at  Philadelphia  neither  conceived  nor  intended  to  effect  a  her- 
metic separation  which  is  both  a  conceptual  and  practical  impossibility. 
In  the  first  place  the  powers  otherwise  confined  had  to  conjoin  in  order 
for  government  to  operate  effectively.  In  the  second  place,  the  overlaps 
or  bridges  between  the  powers  were  in  themselves  envisioned  as  checks 
on  potential  overreaching  or  abuse.  This  idea  was  perhaps  best  ex- 
pressed by  Mr.  Justice  Jackson,  concurring  in  Tovmgstown  Sheet  & 
Tube  Co.  v.  Sawyer,  343  U.S.  579,  635  (1952),  as  follows: 

While  the  Constitution  diffuses  power  the  better  to  secure  liberty,  it  also  con- 
templates that  practice  will  integrate  the  dispersed  powers  into  a  workable  gov- 
ernment. It  enjoins  upon  its  branches  separateness  but  interdependence,  auton- 
omy but  reciprocity. 

The  acceptance  of  the  concept  was  so  prevalent  and  complete  at 
Philadelphia  as  to  make  its  incorporation  as  ua  fundamental  principle 
of  American  constitutional  jurisprudence"  preordained.  Adherence 
to  the  concept  was  confined  to  the  federal  sphere  but  prevailed  in  the 
drafting  of  state  constitutions  where  it  uniformally  appears  in  one 
form  or  other. 

All  of  the  foregoing  matters  are  summarized  by  Willoughby  as 
follows : 26 

§  1058.    The  Separation  of  Powers. 

A  fundamental  principle  of  American  constitutional  jurisprudence,  accepted 
alike  in  the  public  law  of  the  Federal  Government  and  of  the  States,  is  that,  so 
far  as  the  requirements  of  efficient  administration  will  permit,  the  exercise  of 
the  executive,  legislative,  and  judicial  powers  are  to  be  vested  in  separate  and 
independent  organs  of  government.  The  value  of  this  principle  or  practice  in 
protecting  the  governed  from  arbitrary  and  oppressive  acts  on  the  part  of  those 
in  political  authority,  has  never  been  questioned  since  the  time  of  autocratic 
royal  rule  in  England.  That  the  doctrine  should  govern  the  new  constitutional 
system  established  in  1789  was  not  doubted.  Washington,  in  his  farewell  address, 

28  Willoughby  on  the  Constitution  of  the  United  States  at  1616-1620. 
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said :  "The  spirit  of  encroachment  tends  to  consolidate  the  powers  of  all  govern- 
ments in  one,  and  thus  to  create,  whatever  the  form  of  government,  a  real  despot- 
ism." Madison,  in  The  Federalist,27  wrote:  "The  accumulation  of  all  powers,  legis- 
lative, executive,  and  judicial,  in  the  same  hands,  whether  of  one,  a  few,  or  many, 
whether  hereditary,  self-appointed,  or  elective,  may  justly  be  pronounced  the 
very  definition  of  tyranny."  John  Adams  M  wrote :  "It  is  by  balancing  one  of  these 
three  powers  against  the  other  two  that  the  efforts  in  human  nature  toward 
tyranny  can  alone  be  checked  and  restrained  and  any  degree  of  freedom  pre- 
served ;"  and  Hamilton  asserted :  "I  agree  that  there  is  no  liberty  if  the  powers 
of  judging  be  not  separated  from  the  legislative  and  executive  powers."  a  Webster 
stated  the  same  doctrine  when  he  said :  "The  separation  of  the  departments 
[of  government]  so  far  as  practicable,  and  the  preservation  of  clear  lines  between 
them  is  the  fundamental  idea  in  the  creation  of  all  of  our  constitutions,  and 
doubtless  the  continuance  of  regulated  liberty  depends  on  maintaining  these 
boundaries."  ^ 

Under  the  influence  of  this  doctrine  most  of  the  States  in  their  first  Con- 
stitutions incorporated  what  have  since  been  known  as  "distributing  clauses," 
Thus  Massachusetts  in  her  Constitution,  adopted  in  1780,  provided  that  "in 
the  government  of  this  commonwealth  the  legislative  department  shall  never 
exercise  the  executive  and  judicial  powers  or  either  of  them ;  the  executive  shall 
never  exercise  legislative  and  judicial  powers  or  either  of  them  ;  the  judicial  shall 
never  exercise  legislative  and  executive  powers  or  either  of  them ;  to  the  end 
that  it  may  be  a  government  of  laws  and  not  of  men."  Maryland  in  her  first 
instrument  of  government  declared  "that  the  legislative,  executive  and  judicial 
powers  of  government  ought  to  be  forever  separate  and  distinct  from  each  other," 
and  New  Hampshire  provided  that  "the  legislative,  executive  and  judiciary 
powers  ought  to  be  kept  as  separate  from  and  independent  of  each  other  as  the 
nature  of  a  free  government  will  admit,  or  as  is  consistent  with  the  chain  of 
connection  that  binds  the  whole  fabric  of  the  constitution  in  one  indissoluble 
bond  of  unity  and  amity." 

In  practically  all  of  the  State  constitutions  which  have  been  adopted  since  the 
revolutionary  period  there  have  been  either  distributing  clauses  similar  to  those 
given,  or  express  provision  that  the  legislative  shall  be  vested  in  the  legislature, 
the  judicial  in  the  courts,  and  the  executive  in  the  executive  organs  therein 
created.  A  number  of  constitutions,  however,  are  careful  to  state  that  the  prin- 
ciple of  absolute  separation  is  not  to  apply  in  those  cases  in  which  express 
provision  otherwise  is  made. 

§1059.    Separation  of  Powers  in  the  States  Not  Compelled  by  the  Federal 
Constitution. 

It  is  to  be  observed  that  this  general  acceptance  by  the  States  of  the  principle 
of  the  separation  of  power  is  not  one  forced  upon  them  by  Federal  law,31  except 
in  so  far  as  the  prohibition  of  the  Fourteenth  Amendment  with  reference  to  the 
depriving  any  person  of  life,  liberty,  or  property  without  due  process  of  law 
is  operative  or  possibly,  in  extreme  cases,  where  it  might  be  held  that  the  gov- 
ernment is  not  republican  in  form.  Nor,  as  we  shall  later  see,  do  the  distributing 
clauses  in  fine  State  Constitutions  operate  to  prevent  the  consolidation  of  judicial, 
executive,  and  legislative  powers  in  local  government  organs.a- 

§  1060.    Powers  Separated  in  the  Federal  Government. 

The  Federal  Constitution  does  not  contain  a  specific  distributing  clause,  but 
its  equivalent  is  found  in  the  clauses  which  provide  that  "all  legislative  powers 
herein  granted  shall  be  vested  in  a  Congress  of  the  United  States,"  that  "the  exec- 
utive power  shall  be  vested  in  a  President  of  the  United  States  of  America,"  and 
that  "the  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  Congress  may  from  time  to  time  ordain  and 
establish." 
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These  provisions  interpreted  in  the  light  of  the  accepted  doctrines  that  each 
and  all  of  the  Federal  organs  of  government  possess  only  those  powers  granted 
them  by  the  Constitution,  and  that  the  powers  not  granted  may  not  by  them  be 
delegated  to  other  and  different  organs,  have,  from  the  beginning,  been  held  to 
secure  what  the  specific  distributing  clauses  in  the  State  Constitutions  are  de- 
signed to  provide.  In  the  case  of  Kiloourn  v.  Thompson 33  the  court  said :  "It  is 
believed  to  be  one  of  the  chief  merits  of  the  American  system  of  written  consti- 
tutional law  that  all  powers  intrusted  to  the  government,  whether  state  or  na- 
tional, are  divided  into  the  three  grand  departments,  the  executive,  the  legisla- 
tive and  the  judicial;  that  the  functions  appropriate  to  each  of  these  branches 
of  government  shall  be  vested  in  a  separate  body  of  public  servants,  and  that  the 
perfection  of  that  system  requires  that  the  lines  which  separate  and  divide  these 
departments  shall  be  broadly  and  clearly  defined.  It  is  also  essential  to  the  suc- 
cessful working  of  the  system  that  the  persons  intrusted  with  the  power  in  any 
one  of  these  branches  shall  not  be  permitted  to  encroach  upon  the  powers  con- 
fided to  the  others,  but  that  each  shall  by  the  law  of  its  creation  be  limited  to  the 
exercise  of  the  powers  appropriate  to  its  own  department  and  no  others."  M 

To  preserve  the  separation  of  powers  and  to  render  government  efficient  for 
the  protection  of  civil  liberty,  the  framers  of  our  Federal  and  State  Constitutions 
saw  that  it  was  necessary  not  simply  to  create  separate  depositaries  for  the  three 
powrers,  but  to  provide  means  for  preventing,  if  possible,  the  control  by  one  de- 
partment of  the  other  departments.  With  this  end  in  view  the  executive,  legisla- 
tive and  judicial  establishments  were  made  as  independent  as  possible  of  one 
another.  Thus  the  legislatures  are  made  the  sole  judges  as  to  the  constitutional 
qualifications  of  those  claiming  membership,  they  have  the  power  of  disciplining 
and  expelling  members,  their  members  are  in  general  not  liable  to  arrest  except 
for  felony,  treason  or  breach  of  the  peace,  and  they  may  not  be  held  responsible 
in  actions  of  slander  or  libel  for  words  spoken  or  printed  by  them  as  members. 
The  independence  of  the  courts  is  in  general  secured  by  tenures  of  office,  and 
official  compensation  free  from  legislative  control,  and,  furthermore,  they  have 
the  great  power  of  declining  to  enforce  all  laws  or  executive  acts  which  they  hold 
to  be  unconstitutional  or  otherwise  illegal.  The  executive  has,  of  course,  within 
his  own  hands,  the  material  force  of  the  State,  and  within  the  limits  of  the  dis- 
cretion placed  by  law  within  his  hands,  may  not  be  held  legally  responsible  in 
the  courts  for  his  acts. 

§  1061.    Separation  of  Powers  Not  Complete. 

While,  as  has  been  said,  the  principle  of  the  separation  of  powers  has  gen- 
erally been  accepted  as  binding  in  our  systems  of  constitutional  jurisprudence — 
State  and  National — the  practical  necessities  of  efficient  government  have  pre- 
vented its  complete  application.  From  the  beginning  it  has  been  necessary  to  vest 
in  each  of  the  three  departments  of  government  certain  powers  which,  in  their 
essential  nature,  have  not  belonged  to  it.  Thus,  to  mention  only  a  few  of  the 
more  evident  examples,  the  courts  have  been  given  the  essentially  legislative 
power  to  establish  rules  of  practice  and  procedure,  and  the  executive  power  to 
appoint  certain  officials — sheriffs,  criers,  bailiffs,  clerks,  etc. ;  the  executive  has 
been  granted  the  legislative  veto  power,  and  the  judicial  right  of  pardoning ;  the 
legislature  has  been  given  the  judicial  powers  of  impeachment,  and  of  judging  of 
the  qualifications  of  its  own  members,  and  the  Senate,  the  essentially  executive 
power  of  participating  in  the  appointment  of  civil  officials. 

Not  only  this,  but  as  we  shall  later  see,  the  principle  of  the  separation  of 
powers  does  not  prevent  the  legislative  delegation  to  executive  officers  of  both 
a  considerable  ordinance-making  power,  and  an  authority  to  pass,  with  or  without 
an  appeal  to  the  courts,  upon  questions  of  fact.  Essentially,  the  promulgation 
of  administrative  orders  or  ordinances  is  legislative  in  character,  and  the  deter- 
mination of  facts  after  a  hearing  is  judicial.  In  both  cases,  however,  these  func- 
tions are  performed  in  pursuance  of  statutory  authority,  and  as  incidental  to 
the  execution  of  law.  In  like  manner,  the  legislature  is  conceded  to  have,  as 
incidental  to  its  law-making  power,  the  essentially  judicial  function  of  punishing 
for  contempt  in  certain  classes  of  cases.  It  should,  perhaps,  be  observed  that 
inquiries  as  to  the  essential  or  inherent  nature  of  specific  powers  are  of  so 
speculative  a  character  that  the  courts  in  many  cases  have  preferred  to  seek 


33  103  U.S.  168. 

34  The  principle  of  the  separation  of  powers  does  not  limit  Congress  when  providing  gov- 
ernments for  the  Territories,  for,  as  to  this,  Congress  has  complete  discretion. 
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the  guidance  of  historical  precedent  or  of  considerations  of  political  expediency 
rather  than  the  conclusions  to  be  reached  by  pure  reason.  At  times,  however,  the 
courts  have  been  compelled  to  rely  upon  this  last  source  for  their  determinations. 

§  1062.    The  General  Principle  Stated. 

Thus,  it  is  not  a  correct  statement  of  the  principle  of  the  separation  of  powers 
to  say  that  it  prohibits  absolutely  the  performance  by  one  department  of  acts 
which,  by  their  essential  nature,  belong  to  another.  Rather,  the  correct  statement 
is  that  a  department  may  constitutionally  exercise  any  power,  whatever  its 
essential  nature,  which  has,  by  the  Constitution,  been  delegated  to  it,  but  that  it 
may  not  exercise  powers  not  so  constitutionally  granted,  which,  from  their  es- 
sential nature,  do  not  fall  within  its  division  of  governmental  functions,  unless 
such  powers  are  properly  incidental  to  the  performance  by  it  of  its  own  appro- 
priate functions. 

From  the  rule,  as  thus  stated,  it  appears  that  in  very  many  cases  the  propriety 
of  the  exercise  of  a  power  by  a  given  department  does  not  depend  upon  whether, 
in  its  essential  nature,  the  power  is  executive,  legislative  or  judicial,  but  whether 
it  has  been  specifically  vested  by  the  Constitution  in  that  department,  or  whether 
it  is  properly  incidental  to  the  performance  of  the  appropriate  functions  of  the 
department  into  whose  hands  its  exercise  has  been  given. 

Generally  speaking,  it  may  be  said  that  when  a  power  is  not  peculiarly  and 
distinctively  legislative,  executive  or  judicial,  it  lies  within  the  authority  of  the 
legislature  to  determine  where  its  exercise  shall  be  vested. 

Despite  some  recent  blurring  of  the  functional  lines  established  by 
the  Framers,  notably  in  the  area  of  the  correlative  proposition  of  non- 
delegable powers,  the  concept  remains  fundamental  to  the  U.S.  Con- 
stitutional scheme  of  things.  Thus,  as  recently  as  January  26,  1976,  in 
the  case  of  Buckley  v.  Valeo,  424  U.S.  1,  120,  123,  124,  the  Supreme 
Court,  per  curiam,  stated  as  follows : 

*  *  *  Our  inquiry  of  necessity  touches  upon  the  fundamental  principles  of 
the  Government  established  by  the  Framers  of  the  Constitution,  and  all  litigants 
and  all  of  the  Courts  which  have  addressed  themselves  to  the  matter  start  on 
the  common  ground  in  the  recognition  of  the  intent  of  the  Framers  that  the 
powers  of  the  three  great  branches  of  the  national  Government  be  largely  sepa- 
rate from  one  another. 

*  *  *  *  *  *  * 

This  Court  has  not  hesitated  to  enforce  the  principle  of  separation  of  powers 
embodied  in  the  Constitution  when  its  application  has  proved  necessary  for  the 
decisions  of  cases  or  controversies  properly  before  it  *  *  *. 

*****  *  * 

The  principle  of  separation  of  powers  was  not  simply  an  abstract  generaliza- 
tion in  the  minds  of  the  Framers:  it  was  woven  into  the  document  that  they 
drafted  in  Philadelphia  in  the  summer  of  1787.  Article  I,  §1,  declares:  "All 
Legislative  Powers  herein  granted  shall  be  invested  in  a  Congress  of  the  United 
States."  Article  II.  §  1,  vests  the  executive  power  "in  a  President  of  the  United 
States  of  America,"  and  Art.  Ill,  S  1  declares  that  "The  judicial  Power  of  the 
United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  inferior  Courts 
as  the  Congress  may  from  time  to  time  ordain  and  establish."  The  further  con- 
cern of  the  Framers  of  the  Constitution  with  maintenance  of  the  separation  of 
powers  is  found  in  the  so-called  "Ineligibility"  and  "Incompatibility"  Clauses 
contained  in  Art.  I,  §6: 

No  Senator  or  Representatives  shall  during  the  Time  for  which  he  was  elected 

he  appointed  to  any  civil  Office  under  the  Authority  of  the  United  States,  which 
Shall  have  been  created,  or  the  Kinolument s  whereof  shall  have  been  encrcased 
doling  such  time;  and  no  Person  holding  any  Office  under  the  United  States, 
shall  be  a   Member  of  either  House  during  his  Continuance  in  Office. 

It  is  clear  from  the  foregoing  thai  the  separation  of  powers  is  kknot 
simply  an  abstract  generalization"  but  a  fundamental  principle  of 
American  constitutional  jurisprudence.  Moreover,  the  principle  lies  at 
the  heart  of  Article  I,  g  6,  cl.  ii.  which  would  he  effectively,  though  not 
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totally,  overridden  by  the  Reuss  proposal  to  permit  Members  to  fill 
designated  Executive  Offices  while  at  the  same  time  continuing  to 
serve  as  Members  of  Congress.  Since  the  proposal  is  in  the  form  of  an 
amendment  to  the  Constitution,  it  does  not  raise  a  narrow  question  of 
constitutionality  in  the  usual  form  occasioned  by  a  statute.  In  Buckley 
v.  Valeo,  for  example,  separation  of  powers  was  the  guiding  principle 
in  resolving  an  issue  arising  under  the  Appointments  Clause  (Article 
II,  §  2,  cl.  2).  Thus,  after  noting  the  various  provisions  of  the  Consti- 
tution which  evidenced  "the  intent  of  the  Framers  that  the  powers  of 
the  three  great  branches  of  the  National  Government  be  largely  sepa- 
rate from  one  another,"  the  Court  stated : 

It  is  in  the  context  of  these  cognate  provisions  of  the  document  that  we  must 
examine  the  language  of  Art.  II,  §  2,  cl.  2,  which  appellants  contend  provides 
the  only  authorization  for  appointment  of  those  to  whom  substantial  executive 
or  administrative  authority  is  given  by  statute.  424  U.S.  at  120,  124. 

In  Buckley  v.  Valeo,  the  Court  ruled  that  the  manner  of  appoint- 
ment (designation  by  congressional  officers  and  approval  by  both 
Houses)  of  the  voting  members  of  the  Federal  Election  Commission 
to  which  primary  and  substantial  responsibility  was  given  for  admin- 
istration and  enforcement  of  the  Federal  Election  Campaign  Act 
of  1971,  86  Stat.  3,  as  amended,  88  Stat.  1263,  was  unconstitutional. 

Rather  than  a  relatively  narrow  issue  of  constitutional  moment, 
the  proposal  under  consideration  poses  a  broader  constitutional  politi- 
cal one  going  to  one  of  the  great  structural  principles  of  American 
constitutional  law.  Ultimately  the  question  posed  by  the  measure  is 
that  of  the  continued  relevance  of  the  degree  of  separation  of  govern- 
mental powers  conceived  by  the  Framers.  The  answer  to  this  question, 
in  turn,  begs  answers  to  a  host  of  subsidiary  questions.  Crucial  among 
these,  or  so  it  seems,  is  whether  the  problems  sought  to  be  addressed  by 
adoption  of  the  proposed  constitutional  change  either  originate  in 
or  stem  from  the  separation  of  powers  and  can  be  surmounted  by  not 
insignificant  inroads  on  the  principle ;  or,  whether  such  problems  have 
their  origins  in  other  sources,  thus,  calling  for  a  different  and  per- 
haps less  drastic  "cure".  While  the  purpose  of  this  paper  is  to  bring 
to  light  some  of  the  major  issues  raised  by  the  Reuss  proposal  it  may 
be  noted  that  Article  I,  §  6,  cl.  2,  does  not  create  a  permanent  bar  to 
the  appointment  of  Members  to  Executive  Offices.  The  Ineligibility 
Clause  imposes  a  temporary  bar,  perhaps  even  less  temporary  than 
dreamt  of  by  the  Framers  in  light  of  the  Knox  and  Saxbe  precedents 
whereby  the  emoluments  portion  of  the  Ineligibility  Clause  restric- 
tion was  obviated  in  advance  of  the  elected  office  holder's  term  by  leg- 
islatively reducing  the  salary  of  the  office  in  question  to  its  former 
level.  The  Incompatibility  Clause  is  a  permanent  bar  only  insofar  as 
it  prevents  simultaneous  or  concurrent  service  in  both  political 
branches. 

The  concerns  that  prompted  the  Framers  to  erect  a  tripartite  gov- 
ernmental structure  may  seem  less  immediate  today.  In  addition  to  re- 
moteness,  at  least  with  respect  to  our  own  immediate  historical  ex- 
perience, there  are  numerous  examples  of  parliamentary  governments, 
conspicuously  the  English  form,  which  combine  legislative,  executive, 
and  judicial  powers  in  Parliament  without  apparent  risk  of  autocracy 
so  apprehended  by  the  men  of  Philadelphia.  However,  these  were  sub- 
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stantial  fears  almost  two  hundred  years  ago  and  there  seemed  to  be 
a  wealth  of  historical  experience  to  support  them. 

As  noted,  the  Framers  regarded  the  checks  and  balances  that  they 
had  built  into  the  Federal  Constitution  as  self-executing  safegards 
against  encroachment  or  aggrandizement  of  one  branch  at  the  expense 
of  the  other.  In  Madison's  words : 

This  policy  of  supplying,  by  opposite  and  rival  interests,  the  defect  of  better 
motives,  might  be  traced  through  the  whole  system  of  human  affairs,  private  as 
well  as  public.  We  see  it  particularly  displaced  in  all  the  subordinate  distri- 
butions of  power,  where  the  constant  aim  is  to  divide  and  arrange  several 
offices  in  such  a  manner  as  that  each  may  be  a  check  on  the  other — that  the 
private  interest  of  every  individual  may  be  a  sentinel  over  the  public  rights. 
These  inventions  of  prudence  cannot  be  less  requisite  in  the  distribution  of  the 
supreme  powers  of  the  State.  The  Federalist  No.  51. 

The  relevance  and  the  immediacy  of  these  original  concerns  will 
have  to  be  weighed  in  assessing  the  merits  of  the  proposal. 

More  is  "woven"  into  Article  I,  §  6,  cl.  2  than  the  separation  of 
powers  principle,  however.  Apprehensions  over  the  adverse  conse- 
quences flowing  from  the  amalgamation  of  power  were  buttressed  by 
a  desire  to  guard  against  venality.  As  explained  by  Story : 35 

The  reasons  for  excluding  persons  from  offices,  who  have  been  concerned  in 
creating  them,  or  increasing  their  emoluments,  are  to  take  away,  as  far  as 
possible,  any  improper  bias  in  the  vote  of  the  representative,  and  to  secure  to 
the  constituents  some  solemn  pledge  of  his  disinterestedness.  The  actual  pro- 
vision, however,  does  not  go  to  the  extent  of  the  principle ;  for  his  appointment 
is  restricted  only  "during  the  time,  for  which  he  was  elected:''  thus  leaving 
in  full  force  every  influence  upon  his  mind,  if  the  period  of  his  election  is  short, 
or  the  duration  of  it  is  approaching  its  natural  termination.  It  has  sometimes 
been  a  matter  of  regret,  that  the  disqualification  had  not  been  made  co-extensive 
with  the  supposed  mischief;  and  thus  have  for  ever  excluded  members  from 
the  possession  of  offices  created,  or  rendered  more  lucrative  by  themselves.30 
Perhaps  there  is  quite  as  much  wisdom  in  leaving  the  provision,  where  it  now  is. 

It  is  not  easy,  by  any  constitutional  or  legislative  enactments,  to  shut  out  all, 
or  even  many  of  the  avenues  of  undue  or  corrupt  influence  upon  the  human  mind. 
The  great  securities  for  society — those,  on  which  it  must  for  ever  rest  in  a  free 
government — are  responsibility  to  the  people  through  elections,  and  personal  char- 
acter, and  purity  of  principle.  Where  these  are  wanting,  there  never  can  be  any 
solid  confidence,  or  any  deep  sense  of  duty.  Where  these  exist,  they  become  a  suf- 
ficient guaranty  against  all  sinister  influences,  as  well  as  all  gross  offences.  It  has 
been  remarked  with  equal  profoundness  and  sagacity,  that,  as  there  is  a  degree 
of  depravity  in  mankind,  which  requires  a  certain  degree  of  circumspection  and 
distrust;  so  there  are  other  qualities  in  human  nature,  which  justify  a  certain 
portion  of  esteem  and  confidence.  Republican  government  presupposes  the  exist- 
ence of  these  qualities  in  a  higher  form,  than  any  other.37  It  might  well  be  deemed 
harsh  to  disqualify  an  individual  from  any  office,  clearly  required  by  the  exigencies 
of  the  country,  simply  because  he  had  done  his  duty.38  And,  on  the  other  hand, 
the  disqualification  might  operate  upon  many  persons,  who  might  find  their  way 
into  the  national  councils,  as  a  strong  inducement  to  postpone  the  creation  of 
necessary  offices,  lest  they  should  become  victims  of  their  high  discharge  of  duty. 
The  chances  of  receiving  an  appointment  to  a  new  office  are  not  so  many,  or  so 
enticing,  as  to  bewilder  many  minds;  and  if  they  are,  the  aberrations  from  duty 
arc  BO  easily  traced,  that  they  rarely,  or  never  escape  the  public  reproaches. 
And  if  Influence  is  to  be  exerted  by  the  executive  for  improper  purposes,  it  will  be 
quite  as  easy,  and  in  its  operation  less  seen,  and  less  suspected,  to  give  the  stip- 
ulated patronage  In  another  form,  either  of  office,  or  of  profitable  employment, 
already  existing.  And  even  a  general  disqualification  might  be  evaded  by  suffer- 


v     2   "CommentariM  <>n   tin-  Constitution  of  the  United   States"  at   55  8C4,  865. 
vie  on  the  Constitution,  ch    10   Eta  I  Tuck.  Black.  Comm.  App.  375. 
"The  Federalist.  No    .r..r>. 
»'i  Elliott's  Debates,  27!>. 
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ing  the  like  patronage  silently  to  fall  into  the  hands  of  a  confidential  friend,  or 
a  favourite  child  or  relative.  A  dishonourable  traffic  in  votes,  if  it  should  ever 
become  the  engine  of  party  or  of  power  in  our  country,  would  never  be  restrained 
by  the  slight  network  of  any  constitutional  provisions  of  this  sort.  It  would  seek, 
and  it  would  find  its  due  rewards  in  the  general  patronage  of  the  government, 
or  in  the  possession  of  the  offices  conferred  by  the  people,  which  would  bring 
emolument,  as  well  as  influence,  and  secure  power  by  gratifying  favourites.  The 
history  of  our  state  governments  (to  go  no  farther)  will  scarcely  be  thought  by 
any  ingenuous  mind  to  afford  any  proofs,  that  the  absence  of  such  a  disqualifica- 
tion has  rendered  state  legislation  less  pure,  or  less  intelligent ;  or,  that  the  exist- 
ence of  such  a  disqualification  would  have  retarded  one  rash  measure,  or  intro- 
duced one  salutary  scruple  into  the  elements  of  popular  or  party  strife.  History, 
which  teaches  us  by  examples,  establishes  the  truth  beyond  all  reasonable  ques- 
tion, that  genuine  patriotism  is  too  lofty  in  its  honour,  and  too  enlightened  in  its 
object,  to  need  such  checks ;  and  that  weakness  and  vice,  the  turbulence  of  faction, 
and  the  meanness  of  avarice,  are  easily  bought,  notwithstanding  all  the  efforts  to 
fetter,  or  ensnare  them. 

In  the  matter  of  the  Incompatibility  Clause,  Story  provides  the  fol- 
lowing fulsome  exposition  of  the  relevant  pros  and  cons : 39 

The  other  part  of  the  clause,  which  disqualifies  persons  holding  any  office  under 
the  United  States  from  being  members  of  either  house  during  their  continuance 
in  office,  has  been  still  more  universally  applauded ;  and  has  been  vindicated  upon 
the  highest  grounds  of  public  policy.  It  is  doubtless  founded  in  a  deference  to  state 
jealousy,  and  a  sincere  desire  to  obviate  the  fears,  real  or  imaginary,  that  the 
general  government  would  obtain  an  undue  preference  over  the  state  govern- 
ments.40 It  has  also  the  strong  recommendation,  that  it  prevents  any  undue  influ- 
ence from  office,  either  upon  the  party  himself,  or  those,  with  whom  he  is  asso- 
ciated in  legislative  deliberations.  The  universal  exclusion  of  all  persons  holding 
office  is  (it  must  be  admitted)  attended  with  some  inconveniences.  The  heads  of 
the  departments  are,  in  fact,  thus  precluded  from  proposing,  or  vindicating  their 
own  measures  in  the  face  of  the  nation  in  the  course  of  debate ;  and  are  compelled 
to  submit  them  to  other  men,  who  are  either  imperfectly  acquainted  with  the 
measures,  or  are  indifferent  to  their  success  or  failure.  Thus,  that  open  and  public 
responsibility  for  measures,  which  properly  belongs  to  the  executive  in  all  gov- 
ernments, and  especially  in  a  republican  government,  as  its  greatest  security  and 
strength,  is  completely  done  away.  The  executive  is  compelled  to  resort  to  secret 
and  unseen  influence,  to  private  interviews,  and  private  arrangements,  to  accom- 
plish its  own  appropriate  purposes ;  instead  of  proposing  and  sustaining  its  own 
duties  and  measures  by  a  bold  and  manly  appeal  to  the  nation  in  the  face  of  its 
representatives.  One  consequence  of  this  state  of  things  is,  that  there  never  can  be 
traced  home  to  the  executive  any  responsibility  for  the  measures,  which  are 
planned,  and  carried  at  its  suggestion.  Another  consequence  will  be,  (if  it  has  not 
yet  been,)  that  measures  will  be  adopted,  or  defeated  by  private  intrigues,  po- 
litical combinations,  irresponsible  recommendations,  and  all  the  blandishments  of 
office,  and  all  the  deadening  weight  of  silent  patronage.  The  executive  will  never 
be  compelled  to  avow,  or  to  support  any  opinions.  His  ministers  may  conceal,  or 
evade  any  expression  of  their  opinions.  He  will  seem  to  follow,  when  in  fact  he 
directs  the  opinions  of  congress.  He  will  assume  the  air  of  a  dependent  instru- 
ment, ready  to  adopt  the  acts  of  the  legislature,  when  in  fact  his  spirit  and  his 
wishes  pervade  the  whole  system  of  legislation.  If  corruption  ever  eats  its  way 
silently  into  the  vitals  of  this  republic,  it  will  be,  because  the  people  are  unable  to 
bring  responsibility  home  to  the  executive  through  his  chosen  ministers.  They 
will  be  betrayed,  when  their  suspicions  are  most  lulled  by  the  executive,  under 
the  disguise  of  an  obedience  to  the  will  of  congress.  If  it  would  not  have  been 
safe  to  trust  the  heads  of  departments,  as  representatives,  to  the  choice  of  the 
people,  as  their  constituents,  it  would  have  been  at  least  some  gain  to  have  al- 
lowed them  a  seat,  like  territorial  delegates,  in  the  house  of  representatives, 
where  they  might  freely  debate  without  a  title  to  vote.  In  such  an  event,  their 
influence,  whatever  it  would  be,  would  be  seen,  and  felt,  and  understood,  and  on 
that  account  would  have  involved  little  danger,  and  more  searching  jealousy  and 
opposition ;  whereas,  it  is  now  secret  and  silent,  and  from  that  very  cause  may 
become  overwhelming. 


88  Id  at  55  865-869. 

40  See  Rawle  on  the  Constitution,  ch.  19  ;  The  Federalist,  No.  56. 
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One  other  reason  in  favor  of  such  a  right  is,  that  it  would  compel  the 
executive  to  make  appointments  for  the  high  departments  of  government,  not  from 
personal  or  party  favourites,  but  from  statesmen  of  high  public  character, 
talents,  experience,  and  elevated  services;  from  statesmen,  who  had  earned 
public  favour,  and  could  command  public  confidence.  At  present,  gross  incapacity 
may  be  concealed  under  official  forms,  and  ignorance  silently  escape  by  shifting 
the  labours  upon  more  intelligent  subordinates  in  office.  The  nation  would  be, 
on  tbe  other  plan,  better  served ;  and  the  executive  sustained  by  more  masculine 
eloquence,  as  well  as  more  liberal  learning. 

In  the  British  parliament  no  restrictions  of  the  former  sort  exist,  and  few 
of  the  latter,  except  such  as  have  been  created  by  statute.41  It  is  true,  that  an 
acceptance  of  any  office  under  the  crown  is  a  vacation  of  a  seat  in  parliament. 
This  is  wise ;  and  secures  the  people  from  being  betrayed  by  those,  who  bold 
office,  and  whom  they  do  not  choose  to  trust.  But  generally,  they  are  re-eligible ; 
and  are  entitled,  if  the  people  so  choose,  again  to  hold  a  seat  in  the  house  of 
commons,  notwithstanding  their  official  character.^  The  consequence  is,  that 
the  ministers  of  the  crown  assume  an  open  public  responsibility  ;  and  if  the 
representation  of  the  people  in  the  house  of  commons  were,  as  it  is  under  the 
national  government,  founded  upon  a  uniform  rule,  by  which  the  people  might 
obtain  their  full  share  of  the  government,  it  would  be  impossible  for  the  ministry 
to  exercise  a  controlling  influence,  or  escape  (as  in  America  they  may)  a  direct 
palpable  responsibility.  There  can  be  no  danger,  that  a  free  people  will  not  be 
sufficiently  watchful  over  their  rulers,  and  their  acts,  and  opinions,  when  they 
are  known  and  avowed ;  or,  that  they  will  not  find  representatives  in  congress 
ready  to  oppose  inproper  measures,  or  sound  the  alarm  upon  arbitrary  encroach- 
ments. The  real  danger  is,  when  the  influence  of  the  rulers  is  at  work  in  secret, 
and  assumes  no  definite  shape ;  when  it  guides  with  a  silent  and  irresistible 
sway,  and  yet  covers  itself  under  the  forms  of  popular  opinion,  or  independent 
legislation ;  when  it  does  nothing,  and  yet  accomplishes  every  thing. 

Such  is  the  reasoning,  by  which  many  enlightened  statesmen  have  not  only 
been  led  to  doubt,  but  even  to  deny  the  value  of  this  constitutional  disqualifica- 
tion. And  even  the  most  strenuous  advocates  of  it  are  compelled  so  far  to  admit 
its  force,  as  to  concede,  that  the  measures  of  the  executive  government,  so  far 
as  they  fall  within  the  immediate  department  of  a  particular  officer,  might  be 
more  directly  and  fully  explained  on  the  floor  of  the  house.*3  Still,  however, 
the  reasoning  from  the  British  practice  has  not  been  deemed  satisfactory  by  the 
public ;  and  the  guard  interposed  by  the  constitution  has  been  received  with 
general  approbation,  and  has  been  thought  to  have  worked  well  during  our 
experience  under  the  national  government.*4  Indeed,  the  strongly  marked  parties 
in  the  British  parliament,  and  their  consequent  dissensions  have  been  ascribed 
to  the  non-existence  of  any  such  restraints ;  and  the  progress  of  the  influence 
of  the  crown,  and  the  supposed  corruptions  of  legislation,  have  been  by  some 
writers  traced  back  to  the  same  original  blemish.45  Whether  these  inferences 
are  borne  out  by  historical  facts,  is  a  matter,  upon  which  different  judgments 
may  arrive  at  different  conclusions  ;  and  a  work,  like  the  present,  is  not  the  proper 
place  to  discuss  them. 

The  measure  under  consideration  is  advanced  as  a  means  of  resolving 
stalemate  between  the  political  branches  by  allowing  Congress  to  par- 
ticipate  in  administrative  decisionmaking.  Any  such  stalemate,  how- 
ever, was  not  unanticipated  but  the  price  deliberately  paid  lor  the 
prevention  of  tyranny.  This  idea  was  succinctly  summarized  in 
Brandeis'  observation  that 

Tin-  doctrine  <»f  the  BeparatiOD  of  powers  was  adopted  by  the  Convention  of 
L787,  not  to  promote  efficiency  but  to  preclude  tbe  exercise  of  arbitrary  i>o\ver. 
The  purpose  was.  not  to  avoid  friction,  but,  by  means  of  the  Inevitable  friction 


"  Bee  i  Black  Comm    it:..  176 

•  lack    Comm.  1  To.  176,  Christian's  not. 
Bawls  on  the  Constitution,  eh.  10,  p.  187 
14  Mr.  Etawle'a  remarks  in  his  Treatise  en  ('(institutional  Law  (ch.  19),  are  as  full  on  this 
point,  as  can  probably  t><-  Found    Bee  also  The  Federalist,  No   .~>r> ;  i  Tucker's  Black-   Comm. 
App.  198,  214,  215;  'i  Dlllotfs  Debates,  27s.  279,  l'SO,  281,  282  ;  1  Wilson's  Law  Lect  446 

*■  1  WilKOn'H  Law  Lect.  440  to   I  19, 
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incident  to  the  distribution  of  the  governmental  powers  among  three  departments, 
to  save  the  people  from  autocracy.  Dissenting,  Myers  v.  United  States,  272  U.S. 
52,  293  (1926). 

That  the  proposal  has  significant  implications  on  the  separation  of 
powers  principle  and  the  system  of  checks  and  balances  seems  fairly 
clear.  It  also  raises  a  number  of  other  thorny  issues  of  philosophical, 
legal  and  practical  magnitude.  Some  of  these  problem  areas  were  noted 
by  Congressmen  Reuss  in  the  aforementioned  press  release  as  follows: 

Could  Members  of  Congress,  now  subject  to  discipline  and  expulsion  only  by 
the  House  in  which  they  sit,  be  impeached,  a  process  from  which  they  are  now 
exempt?  To  whom  would  the  federal  Officer/Member  of  Congress  owe  his  first 
loyalty — to  the  President  who  appointed  him,  or  to  his  constituency  and  House 
of  Congress?  How  would  the  proposed  amendment  work  when  the  President  and 
Congress  were  of  different  parties,  or  when  the  Senate  and  House  controlled  by 
different  parties?  What  effect  would  the  assumption  of  Executive  Branch  duties 
by  a  number  of  legislators  have  on  the  conduct  of  legislative  business,  including 
quorums?  Should  there  be  a  limit  on  the  number  of  members  of  each  House  who 
can  be  given  Executive  Branch  appointments?  Would  the  proposal  improve  or 
worsen  "party  discipline"? 

Xor  does  the  foregoing  exhaust  the  list  of  questions  associated 
with  the  proposal.  Would  the  Senate  and  House  leadership  (President 
pro  tempore,  Speaker,  etc.)  be  eligible  for  appointment  to  the  desig- 
nated offices?  If  they  are,  how  would  it  effect  the  organization  of  each 
House  and  its  ability  to  act  ?  Could  Members  who  are  committee  chair- 
men be  expected  to  effectively  discharge  legislative  and  administrative 
duties?  Would  their  appearance  in  Congress  further  erode  (and  simul- 
taneously enhance  the  Executive  in  its  role)  as  the  originator  of  legis- 
lative ideas  I  Would  Officer/Members  of  Congress  be  allowed  to  sit 
on  impeachments  and  any  consequent  trials  of  administrative  col- 
leagues or  the  even  more  egregious  situation  of  the  President  to  whom 
they  owe  their  appointment?  Should  persons  in  these  circumstances 
be  allowed  to  participate  in  congressional  consideration  of  presidential 
vetoes  of  legislation  \  Should  they  be  allowed  to  vote  on  legislation  re- 
lating to  matters  that  affect  them  in  their  administrative  roles?  As 
indicated,  all  Civil  Officers  are  subject  to  removal  from  office  by  im- 
peachment and  trial ;  the  Congress  in  an  early  case  involving  Senator 
Blount  of  Tennessee  established  that  Members  are  not  Civil  Officers 
within  the  meaning  of  the  Impeachment  Clause.  As  a  consequence 
would  a  Officer/Member  of  Congress  who  is  impeached  or  dismissed 
from  Executive  Office  be  subject  to  expulsion  for  acts  not  relating  to 
his  or  her  legislative  duties  contrary  to  existing  precedents?  Would 
the  conflict  of  interest  provisions  of  the  Federal  Criminal  Code  be 
deemed  to  be  an  enlargement  or  additional  qualification  for  elective 
Federal  Office  in  the  case  of  Office/Member  of  Congress  ?  In  the  event 
of  appointment  to  positions  covered  by  the  Hatch  Act  could  they 
participate  in  political  campaigns  including  Presidential  campaigns  ? 
If  so  what  would  be  the  effect  of  such  campaigning  on  their  congres- 
sional duties  and  relationships?  Would  such  activities  contribute  to 
the  stalemate  sought  to  be  remedied  by  adoption  of  the  proposed 
amendment  ?  Would  or  should  Members  serving  in  Cabinet  level  posts 
be  eligible  to  succeed  to  the  Presidency  under  the  current  law  dealing 
with  vacancies  in  the  Nation's  premier  elective  constitutional  offices  ? 
Does  the  term  Executive  Office  include  or  exclude  so-called  regulatory 
agencies  ?  Dismissal  from  such  offices  under  both  statutory  and  deci- 
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sional  authorities  is  only  for  cause.  Would  Officer/Members  of  Con- 
gress be  bound  by  executive  privilege  ?  Could  they  be  subpoenaed  by 
congressional  committees  as  would  be  the  case  with  their  purely  execu- 
tive counterparts? 

While  answers  to  some  of  these  questions  may  be  gleaned  by  ex- 
amining countries  where  parliamentary  practices  prevail,  recourse  to 
this  source  will  not  resolve  all  of  them.  This  results  because  adoption 
of  the  proposal  under  consideration  would  create  a  hybrid  combining 
elements  of  the  American  and  parliamentary  forms.  To  this  extent, 
attendant  consideration  of  its  relative  merits  will  entail  speculative 
inquiry  since  first  or  even  second  hand  experience  would  seem  to  be 
lacking.  Of  course,  similar  uncertainty  surrounded  the  Framers'  de- 
liberations at  Philadelphia  where  they  supposedly  met  to  "patch  up" 
the  Articles  of  Confederation.  Their  scheme  of  representative  govern- 
ment as  outlined  in  the  Constitution  was  an  experiment  totally  without 
precedent  at  the  time.  That  the  product  of  their  deliberations  insofar 
as  the  form  and  structure  of  the  government  are  concerned  has  re- 
mained essentially  unchanged  despite  the  passage  of  almost  two  hun- 
dred years  would  doubtless  surprise  at  least  some  of  their  number. 
That  they  "'wrought  better  than  they  knew?\  however,  seems  more  a 
tribute  to  their  statesmanship  and  knowledge  of  history  rather  than 
blind  luck.  Accordingly,  novelty  and  the  absence  of  precedent  are  not; 
in  and  of  themselves  persuasive  arguments  against  change ;  however, 
they  signal  the  need  for  caution  and  statesmanship  and  sensitivity  for 
the  past  in  addressing  and  resolving  the  foregoing  questions  and  others 
still  to  be  perceived. 

Following  upon  a  consideration  of  separation  of  powers  and  checks 
and  balances,  the  next  major  area  for  inquiry  would  seem  to  be  the 
proposal's  implications  on  the  Officer/Member  of  Congress'  loyalty  and 
accountability.  Congressman  Reuss  acknowledges  as  much  by  raising 
at  the  outset  the  question  "To  whom  would  the  federal  Officer/Member 
of  Congress  owe  his  or  her  first  loyalty — to  the  President  who  ap- 
pointed him,  or  to  his  or  her  constituency  and  House  of  Congress?" 

The  Bible  asserts  and  human  experience  amply  supports  the  view 
that  no  man  can  serve  two  masters.  Both  the  theory  of  representative 
government  and  constitutional  requirements  implementing  that  theory 
acknowledge  that  a  Member's  primary  obligation  is  to  represent  the 
people.  The  latter  finds  support  in  the  manner  and  frequency  of  elec- 
tion, the  requirement  of  inhabitancy,  the  recognition  of  the  people 
both  as  the  source1  and  the  ultimate1  reserve  of  power.  Article  I,  §  2,  cl.  1 
provides  that  "The  House  of  Representatives  shall  be  composed  of 
Members  chosen  *  *  *  by  the  People  of  the  several  States  *  *  *." 
Similarly,  cl.  1  of  the  Seventeenth  Amendment  provides  for  "two  Sen- 
ators from  each  State,  elected  by  the  people  thereof  *  *  *."  In  the 
words  of  The  Federalist,  NTo.  52:  '"As  it  is  essential  to  liberty  that  the 
government  in  general  should  have  a  common  interest  with  the  people, 
so  it  is  particularly  essential  thai  the  branch  of  it  under  consideration 
should  have  an  immediate  dependence  on,  and  an  intimate  sympathy 
wit  h.  the  people." 

On  the  principle  of  representation,  particularly  as  applied  to  the 
House  of  Representatives  under  the  original  Constitution,  Story  ob- 
follows: 46 


'CommentariCf  on  the  Constitution  of  the  United  States"  §§  572,  574. 


27 

The  American  people  had  long  been  in  the  enjoyment  of  the  privilege  of  elect- 
ing, at  least,  one  branch  of  the  legislature ;  and,  in  some  of  the  colonies,  of 
electing  all  the  branches  composing  the  legislature.  A  house  of  representatives 
under  various  denominations,  such  as  a  house  of  delegates,  a  house  of  com- 
mons, or,  simply,  a  house  of  representatives,  emanating  directly  from,  and 
responsible  to,  the  people,  and  possessing  a  distinct  and  independent  legislative 
authority,  was  familiar  to  all  the  colonies,  and  was  held  by  them  in  the  highest 
reverence  and  respect.  They  justly  thought,  that  as  the  government  in  general 
should  always  have  a  common  interest  with  the  people,  and  be  administered 
for  their  good ;  so  it  was  essential  to  their  rights  and  liberties,  that  the  most 
numerous  branch  should  have  an  immediate  dependence  upon,  and  sympathy  with, 
the  people.47  There  was  no  novelty  in  this  view.  It  was  not  the  mere  result  of  a 
state  of  colonial  dependence,  in  which  their  jealousy  was  awake  to  all  the  natural 
encroachments  of  power  in  a  foreign  realm.  They  had  drawn  their  opinions 
and  principles  from  the  practice  of  the  parent  country.  They  knew  the  in- 
estimable value  of  the  house  of  commons,  as  a  component  branch  of  the  British 
parliament ;  and  they  believed,  that  it  had  at  all  times  furnished  the  best  security 
against  the  oppressions  of  the  crown,  and  the  aristocracy.  While  the  power  of 
taxation,  of  revenue,  and  of  supplies,  remained  in  the  hands  of  a  popular  branch, 
it  was  difficult  for  usurpation  to  exist  for  any  length  of  time  without  check; 
and  prerogative  must  yield  to  that  necessity,  which  controlled  at  once  the  sword 
and  the  purse.  No  reasoning,  therefore,  was  necessary  to  satisfy  the  American 
people  of  the  advantages  of  a  house  of  representatives,  which  should  emanate 
directly  from  themselves  ;  which  should  guard  their  interests,  support  their  rights, 
express  their  opinions,  make  known  their  wants,  redress  their  grievances,  and 
introduce  a  pervading  popular  influence  throughout  all  the  operations  of  the 
government.  Experience,  as  well  as  theory,  had  settled  it  in  their  minds,  as  a 
fundamental  principle  of  a  free  government,  and  especially  of  a  republican  govern- 
ment, that  no  laws  ought  to  be  passed  without  the  co-operation  and  consent  of 
the  representatives  of  the  people ;  and  that  these  representatives  should  be 
chosen  by  themselves  without  the  intervention  of  any  other  functionaries  to 
intercept,  or  vary  their  responsibility.48 

*  *  •  *  •  9  * 

We  accordingly  find,  that  in  the  section  under  consideration,  the  house  of  rep- 
resentatives is  required  to  be  composed  of  representatives  chosen  by  the  people 
of  the  several  states.  The  choice,  too,  is  to  be  made  immediately  by  them;  so 
that  the  power  is  direct;  the  influence  direct;  and  the  responsibility  direct.  If 
any  intermediate  agency  had  been  adopted,  such  as  a  choice  through  an  electoral 
college,  or  by  official  personages,  or  by  select  and  specially  qualified  functionaries 
pro  hac  vice,  it  is  obvious,  that  the  dependence  of  the  representative  upon  the 
people,  and  the  responsibility  to  them,  would  have  been  far  less  felt,  and  far 
more  obstructed.  Influence  would  have  naturally  grown  up  with  patronage ;  and 
here,  as  in  many  other  cases,  the  legal  maxim  would  have  applied,  causa  proooima. 
non  remota,  spectatur.  The  select  body  would  have  been  at  once  the  patrons  and 
the  guides  of  the  representative ;  and  the  people  themselves  have  become  the  in- 
struments of  subverting  their  own  rights  and  power. 

In  the  words  of  the  majority  of  the  Court  in  Reynolds  v.  Sims,  377 
U.S.  533,  562  (1964) .  "Legislators  represent  people,  not  trees  or  acres." 

The  Constitution  requires  as  a  qualification  for  the  election  of  Sen- 
ators and  Representatives  that  they  be  inhabitants  of  the  states  from 
which  they  are  elected.  The  reason  behind  this  requirement  in  the 
case  of  Members  of  the  House  of  Representatives  "was  to  secure  an 
attachment  to  and  a  just  representation  of  the  interests  of  the  state  in 
the  national  councils.  .  .  ."  "The  persons,  who  shall  be  elected  repre- 
sentatives, must  have  all  the  inducement  to  fidelity,  vigilance,  and  a 
devotion  to  the  interests  of  the  people,  which  can  possibly  exist."  Story, 
2  "Commentaries  on  the  Constitution  of  the  United  States"  §§  618,  663^ 
In  the  case  of  Senators,  the  requirement  of  inhabitancy  was  explained 

*7  The  Federalist,  No.  52  ;  1  Black,  Comm.  158,  159  ;  Paley's  Moral  Philosophy,  B.  6,  ch. 
7  ;  1  Wilson's  Law  Lect.  429  to  433  ;  2  Wilson's  Law  Lect.  122  to  132. 
48  1  Tucker's  Black.  Comm.  App.  28. 
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as  being  "manifestly  proper,  that  a  state  should  be  represented  by  one. 
who,  besides  an  intimate  knowledge  of  all  its  wants  and  wishes,  and 
local  pursuits,  should  have  a  personal  and  immediate  interest  in  all 
measures  touching  its  sovereignty,  its  rights,  or  its  influence."  Id.  at 
§729. 

Similarly,  the  peoples'  representatives  owe  a  duty  of  fidelty  to  the 
House  to  which  they  are  elected,  a  duty  flowing  from  the  nature  of 
their  representation  and  reinforced  by  the  principle  of  separation  of 
powers.  Breaches  of  that  duty  may  be  punished  by  each  House  up  to 
and  including  expulsion  therefrom.  Article  I,  §  5,  cl.  2. 

Understandably,  administrative  officers'  primary  loyalties  lie  else- 
where, principally  to  the  head  of  administration  and  chief  law  en- 
forcer: the  President.  The  basis  of  such  loyalty  is  not  simply  an 
obligation  owing  to  the  appointing  authority  but  entails  broader  con- 
sideration flowing  from  the  President's  duty  of  faithfull  execution  of 
the  laws  and  the  need  to  pinpoint  responsibility.  The  members  of  the 
Cabinet  are  the  President's  chief  assistants  and  advisers.  It  follows 
from  this  status  together  with  the  President's  responsibility  to  faith- 
fully execute  the  laws  that  these  officers  are  subordinate  to  him  and  to 
his  policies.  As  argued  by  Madison  in  the  House  in  1789  on  the  loca- 
tion of  the  removal  power,  "the  intention  of  the  Constitution,  ex- 
pressed especially  in  the  faithful  execution  clause,  that  the  first  mag- 
istrate should  be  responsible  for  the  executive  department",  and  this 
responsibility,  he  held,  carried  with  it  the  power  to  "inspect  and  con- 
trol" the  conduct  of  subordinate  executive  officers.  "Vest,"  he  said,  "the 
power  Tof  removal]  in  the  Senate  jointly  with  the  President,  and 
you  abolish  at  once  the  great  principle  of  unity  and  responsibility  in 
executive  department,  which  was  intended  for  the  security  of  liberty 
and  the  public  good."  1  Annals  of  Congress  495,  499  (1789). 

The  relative  free  hand  given  to  the  President  in  the  choice  of  his 
Cabinet  makes  it  possible  to  hold  him  responsible  for  the  administra- 
tion of  the  Executive  Branch.  The  question  arises  whether  the  Presi- 
dent can  be  held  to  such  a  responsibility  when  he  is  effectively  denied 
such  choice  or  the  objects  of  such  choice  have  obligations  flowing  in 
different  directions. 

The  proposal  to  permit  Members  to  serve  simultaneously  in  the 
Executive  Branch  and  the  manner  in  which  it  is  proposed  to  be  im- 
plemented call  for  careful  examination  in  both  these  regards.  As  noted, 
its  adoption  would  not  obligate  the  President  to  ultimately  appoint  any 
Members  to  Executive  Offices.  Its  very  existence  may  conduce  to  such 
B  result,  however.  Moreover,  the  fact  that  the  President  would  have  to 
run  his  prospective  nominees — both  Member  and  non-member  nomi- 
nees- -through  the  Congress  twice  may  be  an  inhibiting  factor  in  the 
exercise  of  an  unfettered  choice.  The  device  of  the  preliminary  screen- 
ing list  may  afford  the  occasion  for  one  House — particularly  if  that 
House  is  in  the  control  of  a  party  different  from  that  of  the  Presi- 
dent— to  influence  the  selection  of  persons  who  are  appointed  to  high 
administrative  office. 

In  the  case  of  Executive  Officers  who  are  also  sitting  Members,  the 
conflict  that  may  result  from  mutual  and  not  necessarily  consistent 
responsibilities  is  something  more  than  an  academic  or  abstract  pos- 
sibility. In  matters  of  legislation  generally,  should  he  or  she  vote  with 
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his  representational  interest  or  side  with  the  administration  of  which 
he  or  she  would  be  a  part?  Should  a  Member  in  these  circumstances 
have  a  voice  in  his  or  her  own  selection  to  Executive  Office  or  in  the 
selection  of  prospective  administrative  colleagues  ?  Should  he  or  she 
be  allowed  a  hand  in  policy  origination  and  policy  execution  in  mat- 
ters affecting  his  or  her  department  or  those  of  other  Executive  Offi- 
cers on  the  administration  "team"  ?  Does  this  dual  legislative/admin- 
istrative role  raise  questions  relative  to  impeachment  or  a  trial  on 
articles  of  impeachment?  In  a  contest  between  the  political  branches 
for  information  involving  his  or  her  area  of  administration,  should 
an  Officer/Member  of  Congress  support  the  legislature's  need  to  know 
or  respect  an  invocation  of  Executive  privilege  ?  Would  a  setback  or 
reversal  in  one  area  of  responsibility  have  adverse  consequences  or  im- 
pair his  or  her  ability  to  operate  effectively  in  the  other? 

All  of  these  problems  give  rise  to  the  argument  that  adoption  of  the 
proposal  because  of  these  and  other  attendant  complications  would 
magnify  the  asserted  stalemate  between  the  political  branches  that  it 
is  intended  to  remedy. 

Moreover,  there  is  the  possibility  that  the  presence  of  administrative 
officers  in  legislative  councils  may  further  erode  the  Congress'  ability 
to  initiate  policies  and  programs.  In  the  view  of  some  scholars,  Con- 
gress in  recent  times  has,  for  various  reasons,  been  more  of  an  actor 
on  presidential  initiatives  than  a  source  of  new  ideas.  It  is  not  beyond 
expectation  that  this  trend  could  be  exacerbated  with  administration 
spokesmen  participating  in  committee  and  floor  deliberations.  That 
their  broadened  perspective  and  influence  may  affect  the  legislative 
outcome  in  favor  of  an  administration  cannot  be  lightly  dismissed. 
To  this  extent,  Congress'  policy  origination  role,  if  scholarly  assess- 
ment of  its  recent  decline  are  correct,  may  be  aggravated  further. 

On  the  other  hand,  many  if  not  all  of  these  difficulties  can  be  sur- 
mounted or,  at  least,  partially  defused  in  a  variety  of  ways.  It  is  not 
unknown — indeed  House  and  Senate  rules  require — that  a  member 
stand  aside  in  matters  where  legislative  and  other  interests  cross  one 
another.  Moreover,  the  enlarged  jurisdiction  of  Officer/Members  of 
Congress  gives  them  a  broader  perspective  from  which  to  view  areas 
of  legislative-executive  conflict  and  to  persuade  one  or  the  other,  or 
both  sides,  of  their  respective,  relative  merits.  In  this  respect,  both 
Congress  and  the  Executive  may  benefit  from  this  broader  perspective 
which,  in  turn,  may  heighten  mutual  respect  and  enhance  the  op- 
portunities for  mutual  give  and  take  and  compromise. 

As  indicated,  by  bringing  Members  into  closer  and  more  frequent 
contact  with  the  heads  of  departments,  the  Congress  would  become 
better  informed  of  the  needs  of  these  departments.  The  latter,  in  turn, 
would  have  a  greater  awareness  of  and  sympathy  for  the  desires  of 
Congress.  Officers/Members  of  Congress  would  furnish  leaders  in  Con- 
gress to  spearhead  legislation  recommended  by  the  President. 

Adoption  of  the  proposed  constitutional  amendment  presages  sig- 
nificant changes  not  only  between  the  two  political  branches  but  in 
procedures  within  each  branch.  This  latter  seems  to  be  particularly 
true  with  respect  to  Congress. 

If,  as  Corwin  has  observed,  the  President  and,  by  definition,  the 
Executive  Branch,  must  of  necessity  always  be  ready  for  action  adop- 
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tion  of  the  proposed  constitutional  change  will  require  modification 
of  existing  procedures  in  order  to  permit  the  upper  reaches  of  an  ad- 
ministration to  be  flushed  out  in  fairly  short  order.  At  present,  ap- 
pointments to  top  administrative  positions  are  among  the  first  order 
of  senatorial  business  after  the  inauguration  of  a  President.  More  or 
less  similar  dispatch  invariably  attends  executive  nominations  at  other 
times.  Generally,  the  process  is  measurably  facilitated  "By  [the]  well- 
established  custom  [whereby]  the  Senate  accords  the  President  wide 
latitude  in  the  selection  of  the  members  of  his  Cabinet,  who  are  re- 
garded as  his  chief  assistants  and  advisers.  It  is  recognized  that  unless 
he  is  given  a  free  hand  in  the  choice  of  his  Cabinet  he  cannot  be  held 
responsible  for  the  administration  of  the  executive  branch.''  Harris, 
"The  Advice  and  Consent  of  the  Senate"  259  (1953). 

The  proposal's  establishment  of  a  bifurcated  or  two  stage  appoint- 
ment process  in  the  case  of  Cabinet  and  sub-Cabinet  offices  affords 
greater  opportunities  for  delay  in  fashioning  an  administration.  More- 
over, the  proposed  involvement  of  both  Houses,  not  simply  the  Senate, 
may  have  the  tendency  to  further  prolong  the  process.  The  fact  that 
the  appointment  process  proposed  by  the  measure  would  operate  every 
two  years — apparently  to  cope  with  changes  in  Cabinet  and  sub- 
Cabinet  positions  brought  on  by  defeats  at  the  polls  of  Officer/Members 
of  Congress — may  compound  this  and  associated  problems.  Delays  of 
this  nature,  which  in  normal  times  can  impede  an  administration's 
effective  operation,  could  import  graver  consequences  in  times  of  mili- 
tary or  economic  crises.  Accordingly,  procedures  may  have  to  be  de- 
vised which  will  favor  expeditious  but,  at  the  same  time,  effective 
congressional  scrutiny  of  executive  nominations  to  the  designated  of- 
fices. One  possibility  may  be  to  formalize  procedures  which  would 
enable  a  President-elect  to  submit  at  least  the  en  bloc  list  for  con- 
gressional approval.  This  procedure,  which  finds  some  rough  prece- 
dent in  the  Senate's  handling  of  President-elect  Carter's  Cabinet  nom- 
inations in  1977,  would  result  in  a  newly  inaugurated  President's 
being  more  or  less  in  the  same  position  as  his  predecessors  in  the  matter 
of  appointments  to  high  Executive  Office.  On  the  other  hand,  care  must 
be  exercised  to  avoid  repetition  of  a  Bert  Lance  affair;  an  affair  in 
some  measure  brought  on  by  undue  haste  in  the  consideration  of  the 
former  OMB  Director's  nomination.  Since  normal  Senate  advice  and 
consent  procedures  would  come  into  play  after  congressional  en  bloc 
approval,  it  may  be  that  expeditious  consideration  in  the  first  of  the 
two-stages  may  not  lead  to  similar  unfortunate  incidents. 

Both  Houses  would  have  to  adopt  procedures  to  take  into  account  the 
proposed  first  stage.  Although  the  development  of  such  procedures 
should  present  no  significant  problems  except  for  the  time  element 
(since  each  House  will  have  to  organize,  choose  its  own  leaders,  and  the 
like),  this  revised  procedure  represents  a  marked  departure  from 
tradition.  This  is  particularly  true  with  respect  to  the  House  of 
Representatives  which  has  virtually  no  tradition  in  this  regard  save 
for  the  recenl  scrutiny  of  vice  presidential  nominees  under  procedures 
established  in  the  Twentv-fifth  Amendment. 

Other  congressional  procedural  changes  depend  larcrelv  on  the  de- 
gree of  involvement  or  non-involvement  of  Officer  /Members  of  Con- 
in  the  legislative  process.  Tn  light  of  the  heavy  demands  placed  on 
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both  Members  and  high  level  administrators  in  modern  times,  it  is  fair- 
ly safe  to  say  that  no  single  person  can  do  justice  to  both  activities  at 
the  same  time.  Common  sense  as  well  as  the  intent  behind  the  pro- 
posed amendment  suggest  significant  changes  in  legislative  activities 
and  procedures  in  order  to  accommodate  successful  Member  perform- 
ance of  administrative  duties.  This  may  mean  freeing-up  Officer/ 
Members  of  Congress  from  certain  duties  and  responsibilities,  for 
example,  committee  assignments,  caucus  participation,  procedural 
votes,  and  the  like.  It  may  mean  the  provision  of  additional  staff 
which  would  permit  the  substitution  of  alter  egos  to  perform  repre- 
sentational or  other  legislative  activities  to  which  the  Officer/Member 
of  Congress  could  no  longer  personally  attend.  Unless  such  a  Member's 
representative  capacity  is  to  become  a  fiction,  procedures  will  have 
to  be  modified  in  order  to  enable  him  or  her  to  discharge  certain  es- 
sential obligations  which  cannot  be  delegated,  such  as  voting  on  legis- 
lation. In  this  regard,  Senate  and  House  rules  and  procedures  may 
have  to  be  revised  to  permit  proxy  or  absentee  votes,  scheduling  spe- 
cific times  for  final  votes  on  diverse  legislative  matters,  etc. 

While  denominated  procedure,  these  and  other  related  matters  en- 
tail fundamental  policy  considerations  of  not  inconsiderable  moment. 
The  rules  and  procedural  changes  ultimately  adopted  to  facilitate  im- 
plementation of  the  proposed  constitutional  amendment  will  reflect  the 
judgment  of  both  Houses  in  a  great  many  vital  particulars,  including 
many  not  perceived  at  the  moment. 

As  Congressman  Reuss  noted  in  his  press  release  of  July  23, 1979 : 

The  proposed  amendment  involves  an  important  modification  of  *  *  *  con- 
stitutional principles  *  *  *  We  will  have  to  weigh  carefully  whether  such 
modification  is  justified. 


2.   EFFECT   OF   PROPOSED   CONSTITUTIONAL   AMEND- 
MENT ON  CONDUCT  OF  LEGISLATIVE  BUSINESS 

(By  Robert  L.  Tienken,  Senior  Specialist  in  American  Public  Law, 
the  Library  of  Congress,  Congressional  Research  Service) 

Reference  is  made  to  your  inquiry  concerning  the  effect  of  your 
proposed  constitutional  amendment,  under  which  the  President  would 
be  authorized  to  nominate  Members  of  Congress  to  fill  up  to  fifty 
positions  in  the  Executive  Branch,  on  the  conduct  of  legislative 
business. 

The  question  has  two  aspects :  the  effect  on  procedures  that  are  con- 
stitutionally mandated,  and  the  effect  on  procedures  that  are  dis- 
cretionary, such  as  the  rule-making  power. 

In  the  first  category  are  the  constitutional  provisions  that  refer  to 
numbers  of  Members  or  Senators;  in  the  second  category  are  other 
provisions. 

The  most  significant  constitutional  provision  is  Art.  I,  sec.  5,  cl.  1 
"*  *  *  and  a  majority  of  each  (House)  shall  constitute  a  quorum  to  do 
business :".  In  both  Houses  actual  physical  presence  of  the  Members 
is  necessary  for  ascertaining  a  quorum  (see,  Deschler's,  Procedure  in 
the  House  of  Representatives,  ch.  20 ;  Floyd  M.  Riddick,  Senate  Pro- 
cedure, pp.  630  et  seq.).  Consequently  one  more  than  one/half  the 
Members  of  each  House  are  required  to  be  physically  present  if  they 
are  to  be  counted  for  a  constitutional  quorum.  No  rule  or  statute  can 
modify  this  constitutional  provision  to  enable  Executive  branch/ 
Members  to  be  counted  in  a  quorum  unless  they  actually  appear  on 
the  floor.  The  presence  of  such  persons  may  not  in  reality  be  necessary 
for  the  counting  of  the  constitutional  totals.  Perhaps  quorums  can  be 
formed  without  them.  But  they  will  always  be  subject  to  call  under 
the  Constitution  whenever  the  absence  of  a  quorum  is  properly  noted 
and  a  quorum  call  is  made.  Changes  in  the  House  rules  in  the  last  few 
Congresses  have  reduced  the  number  of  quorum  calls  that  have  to  be 
made,  but  similar  changes  have  not  occurred  in  the  Senate. 

No  proxy  or  other  device  can  relieve  the  Members  of  this  responsi- 
bility. In  the  event  a  quorum  is  not  obtained  the  Constitution  author- 
izes a  smaller  number  than  a  quorum  to  compel  the  attendance  of  Mem- 
bers in  such  manner  and  under  such  penalties  as  each  House  may  pro- 
vide (Art.  IX,  sec.  5,  cl.  1).  It  is  arguable  that  under  the  rulemaking 
power  (Art.  I,  sec.  5.  cl.  2)  it  could  be  provided  that  Executive  branch/ 
Members  would  be  the  last  to  be  sought  out  and  compelled  to  appear 
in  order  to  form  a  quorum,  but  they  cannot  be  relieved  of  such  respon- 
sibility totally. 

The  number  necessary  for  a  quorum  to  do  business  in  each  House 
today  is  determined  by  the  number  of  Members  chosen,  sworn  and 
living  whose  membership  has  not  been  terminated  by  resignation  or 
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by  the  action  of  the  House  (Hinds',  Precedents  of  the  House  of  Repre- 
sentatives, Vol.  IV,  sees.  2889,  2890 ;  Cannon's  Precedents  of  the  House 
of  Representatives,  Vol.  VI,  sec.  638).  Neither  House  uses  the  total 
number  of  possible  Members  as  the  figure  from  which  to  determine  a 
majority.  It  is  not  possible,  without  a  constitutional  amendment,  to 
change  the  number  necessary  for  a  quorum  just  as  it  is  not  possible  to 
change  the  constitutional  requirement  that  the  approval  of  one-fifth 
of  those  present  is  necessary  for  a  yea  and  nay  vote  (Art.  I,  sec.  5,  cl. 
3).  The  inclusion  of  the  phrase  in  the  proposed  amendment  that  the 
Congress  shall  have  the  power  to  enforce  the  amendment  by  appropri- 
ate rules  of  procedure,  as  relevant  and  proper,  does  not  necessarily 
grant  authority  to  change  the  quorum  requirement  of  Art.  I  of  the 
Constitution.  The  requirement  of  a  majority  to  constitute  a  quorum 
is  a  procedural  clause  but  it  is  a  constitutional  procedure  different 
entirely  from  the  authority  for  each  House  to  "determine  the  rules 
of  its  proceedings"  (supra,  sec.  5,  ch.  2) .  The  amendment  does  not  refer 
to  constitutional  rules  and  consequently  it  is  arguable  that  the  consti- 
tutional quorum  requirement  cannot  be  changed  under  the  proposed 
amendment. 

Since  both  Houses  recognize  that  for  purposes  of  determining  a 
question  in  that  House  a  majority  of  those  voting,  a  quorum  being 
present,  will  suffice  and  voting  means  voting  in  person  (see,  Constitu- 
tion— Art.  I,  sec.  5,  cl.  3,  yea  and  nay  votes;  House  Rule  I,  (5)  (a) ; 
Senate,  Rule  XII),  persons  who  are  Executive  branch/Members  can- 
not vote  in  the  House  by  proxy  or  otherwise  and  no  rule  change  can 
alter  this  situation.  Instances  where  personal  voting  is  required  under 
the  Constitution  are  for  example:  voting  to  impeach  in  the  Senate 
by  the  concurrence  of  two-thirds  of  the  Members  present  (Art.  I,  sec.  3, 
cl.  5) ;  overriding  Presidential  vetoes  (Art,  I,  sec.  7,  cl.  2)  ;  concurrence 
in  treaties  by  two-thirds  of  the  Senators  present  (Art.  II,  sec.  2,  cl.  12)  ; 
confirming  nominations  by  a  majority  of  those  voting  in  the  Senate,  a 
quorum  being  present  (Art.  II,  sec.  2,  cl.  2) ;  proposing  amendments 
to  the  Constitution  by  two-thirds  vote  of  each  House  (Art.  V)  ;  voting 
for  the  President  in  the  House  and  for  the  Vice-President  in  the  Senate 
(Amendment  XII) ;  confirmation  of  a  nominee  of  the  President  for 
Vice-President  by  a  majority  vote  in  each  House  (Amendment  XXV) ; 
and  all  other  provisions  in  the  Constitution  where  voting  by  Congress 
or  the  exercise  of  the  legislative  power  is  mentioned. 

In  several  situations  an  Executive  branch/Member  need  not  vote, 
but  in  one  of  them  such  a  person  must  be  on  the  floor.  House  Rule  VIII 
provides  that  each  Member  shall  vote  on  each  question  put  unless  he 
lias  a  direct  personal  or  pecuniary  interest  in  the  event  of  such  question. 
In  the  Senate,  Rule  XIT,  sec.  2,  permits  a  Senator  to  decline  to  vote 
on  a  measure  if  the  Senate  accepts  his  explanation  of  personal  private 
interest  therein. 

In  both  Houses  live  pairs  csm  be  formed  and  if  an  Executive  branch/ 
Member  can  join  a  live  pair  with  a  Member  present  on  the  floor  during 
the  vote  lie  need  not  be  present. 

As  respects  committees,  there  is  no  constitutional  provision  concern- 
ing the  use  of  proxies  to  provide  a  quorom.  However,  the  Chair  in  the 
Senate  has  ruled  that  sueh  is  not  in  order  (Riddick,  supra,  p.  248),  and 
the  House  ("Rule  XT.  cl.2(f) )  forbids  the  count  of  proxies  for  a  quorum 
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in  a  committee.  Arguably  such  rulings  and  rule  can  be  changed  but  the 
change  would  effect  a  traumatic  alteration  in  proceedings  in  both 
Houses.  It  would  require,  among  other  things,  amendments  to  Senate 
Rule  V  which  provides  that  no  Senator  shall  absent  himself  from  the 
service  of  the  Senate  without  leave,  and  House  Rule  XXIII,  sec.  2(a), 
which  provides  that  if  a  quorum  fails  to  appear  during  a  call  in  the 
Committee  of  the  Whole,  the  Committee  shall  rise  and  the  Chairman 
shall  report  the  names  of  the  absentees  to  the  House.  To  permit  quorums 
to  be  formed  in  committees  by  means  of  proxies  is  a  policy  question. 
No  instance  has  been  found  where  such  practice  has  been  followed  by 
either  House. 

Proxy  voting  in  committee  (except  the  Committee  of  the  Whole  in 
the  House)  is  permitted  by  the  Rules  of  the  House  (Rule  XI,  sec.  2, 
(f ) )  and  in  2  U.S.C.,  sec.  190a  (d)  for  the  Senate,  except  that  in  both 
Houses  proxies  cannot  be  used  to  report  out  a  measure.  Thus,  Executive 
branch/Members  may  cast  most  votes  in  committee  by  proxy  if  the 
committee  rules  so  provide.  The  major  change  would  be  permitting 
proxy  votes  for  the  reporting  out  of  measures.  Another  alteration  could 
be  in  the  rules  in  both  Houses  that  require  a  majority  to  be  present 
at  a  committee  meeting  when  a  vote  is  taken  to  go  into  executive  session 
(House  Rule  XI,  sec.  2(g) ;  Senate  Rule  XXV,  sec.  7  (b) ). 

Since  there  is  no  constitutional  requirement  as  to  quorums  for  doing 
business  in  committees  the  number  of  Members  set  by  the  rules  of  each 
House  as  constituting  a  quorum  is  subject  to  change  and  this  includes, 
of  course,  the  number  required  for  a  quorum  in  the  Committee  of  the 
Whole  in  the  House  (see,  House  Rule  XXIII,  sec.  2(a) ). 

Other  aspects  of  procedure  have  been  mentioned  elsewhere  but  do 
require  consideration.  For  instance,  could  an  Executive  branch/Mem- 
ber vote  to  override  or  support  a  Presidential  veto  ?  Would  there  be  a 
conflict  of  interests  of  sufficient  magnitude  to  require  a  change  in  the 
rules  to  prohibit  such  action?  In  other  words,  can  a  Member  be  pre- 
vented from  voting  ?  As  has  been  noted  the  rules  of  both  Houses  today 
provide  for  abstention  from  voting  in  certain  instances.  In  the  case  of 
the  House  it  is  a  voluntary  act  by  the  Member.  In  both  Houses  the 
exemption  relates  to  private  causes  of  the  Member,  not  public.  The 
power  of  the  House  to  deprive  one  of  its  Members  of  the  right  to  vote 
on  any  question  is  doubtful  (Hinds',  supra,  Vol.  V,  sec.  5952;  Can- 
non's, supra,  Vol.  VIII,  sec.  3072).  The  tenet  is  particularly  applicable 
where  the  Member  is  a  member  of  a  class  which  includes  persons  out- 
side of  Congress  as  well  (ibid.).  Here  the  class  would  be  persons  ap- 
pointed by  The  President  to  Executive  office,  few  of  which  would  have 
a  particular  personal  interest  in  the  bill  that  had  been  overridden.  Yet 
the  conflict  of  interests  is  readily  apparent  and  it  cannot  be  said  that 
rules  or  a  statute  could  not  be  adopted  preventing  all  such  Members 
from  voting  on  a  question  to  override.  Again  it  is  a  matter  of  policy. 

The  same  kind  of  problem  would  arise  in  the  case  of  Executive 
branch/Members  voting  in  the  Senate  on  a  matter  of  impeaching  the 
President  who  had  appointed  them.  Such  a  situation  could  be  differ- 
entiated however,  on  the  ground  that  each  such  person  would  be  acting 
in  a  judicial  capacity  rather  than  a  political  one  and  he  swears  to  so 
act  impartially  (see,  Senate  Rules  for  Impeachment  Trials). 
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In  general,  rules  changes  could  be  made  to  adapt  the  relationship  of 
Executive  branch/Members  to  the  legislative  procedure  in  numerous 
instances.  These  concern  committees,  committee  quorums  (except  per- 
haps in  the  Committee  of  the  Whole  as  regards  being  counted  for  a 
quorum).  What  could  not  be  changed  is  the  constitutional  require- 
ment for  a  quorum  to  do  business,  and,  in  all  probability,  to  voting  in 
person,  and  being  counted  in  quorum  calls.  One  way  to  mitigate  the 
times  of  appearances  on  the  floor  by  such  persons  would  be  to  carry 
as  far  as  might  be  reasonably  proper,  a  reduction  in  quorum  calls  and, 
establishing  a  period  at  the  end  of  each  day  for  recorded  or  roll  call 
votes. 


3.  CONSIDERATIONS  REGARDING  THE  PROPOSED 
AMENDMENT'S  IMPACT  ON  THE  CONDUCT  AND  SIZE 
OF  THE  CONGRESS,  AND  CONGRESS'  RELATION  TO 
PARTY  AND  PRESIDENT 

(By  Richard  C.  Sachs,  Analyst,  Government  Division,  The  Library  of 
Congress,  Congressional  Research  Service) 

This  analysis  discusses  four  questions  raised  in  a  July  23,  1979, 
statement  from  the  office  of  Representative  Henry  Reuss  (D-Wisc.) 
concerning  a  proposed  constitutional  amendment  that  would  permit 
Members  of  Congress  to  serve  in  executive  branch  offices.  The  four 
questions  are : 

1.  How  would  the  proposed  amendment  work  when  the  President 
and  Congress  were  of  different  parties,  or  when  the  Senate  and  the 
House  were  controlled  by  different  parties  ? 

2.  What  effect  would  the  assumption  of  executive  branch  duties  by 
a  number  of  legislators  have  on  the  conduct  of  legislative  business,  in- 
cluding quorums? 

3.  Should  there  be  a  limit  on  the  number  of  Members  of  each  House 
who  can  be  given  executive  branch  appointments  ? 

4.  Would  the  proposal  improve  or  worsen  "party  discipline"  ? 
Two  other  questions  were  raised  in  the  July  23  statement :  Could 

Members  of  Congress,  now  subject  to  discipline  and  expulsion  only  by 
the  House  in  which  they  sit,  be  impeached,  a  process  from  which  they 
are  now  exempt  ?  And,  to  whom  would  the  Federal  officer/Member  of 
Congress  owe  his  first  loyalty — to  the  President  who  appointed  him, 
or  to  his  constituency  and  House  of  Congress  ?  These  questions  are  ad- 
dressed by  Raymond  J.  Celada,  CRS  Senior  Specialist  in  American 
Public  Law,  in  his  memorandum  of  August  29,  1979. 

The  previous  four  questions  will  be  considered  consecutively.  Please 
note  that  the  following  discussion  is  necessarily  speculative. 

1.  HOW  WOULD  THE  PROPOSED  AMENDMENT  WORK  WHEN  THE  PRESIDENT 
AND  CONGRESS  WERE  OF  DIFFERENT  PARTIES,  OR  WHEN  THE  SENATE  AND 
THE  HOUSE  WERE  OF  DIFFERENT  PARTIES? 

Political  Scientist  Randall  Ripley  identified  three  general  types  of 
relationships  between  Presidents  and  parties  and  their  leaders:  the 
presidential  majority,  the  congressional  majority  and  the  truncated 
majority.1  While  this  question  refers  specifically  to  the  problem  of  the 
truncated  majority,  one  in  which  the  majority  of  at  least  one  House  of 
Congress  is  controlled  by  the  party  in  opposition  to  the  President,  a 
brief  discussion  of  Congress-White  House  relations  would  seem  help- 
ful to  clarify  the  issue. 


1  Ripley,  Randall.  Congress  ;  Process  and  Policy.  New  York,  W.  W.  Norton,  1975,  p.  236- 
244. 
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In  a  presidential  majority,  the  president  and  the  majorities  of  both 
houses  of  Congress  are  of  the  same  party  and  the  President  views  him- 
self as  the  significant  legislative  leader.  Some  commentators  have 
held  that  until  the  95th  and  96th  Congresses,  congressional  leader- 
President  relations  in  such  a  presidential  majority  have  been  charac- 
terized by  cooperation.  The  "New  Frontier"  programs  of  John  Ken- 
nedy and  the  "Great  Society"  of  Lyndon  Johnson  have  been  cited  as 
examples  of  such  cooperation.2  In  earlier  years,  one  recalls  the  73d 
Congress  in  which  President  Franklin  Roosevelt  worked  with  large 
Democratic  majorities  to  produce  a  great  number  of  major  laws.  Ob- 
servers frequently  agree  that  critical  to  a  number  of  the  major  suc- 
cesses of  Roosevelt,  Kennedy,  and  Johnson  were  their  good  relations 
with  party  leaders  in  and  out  of  Congress  and  their  personal  roles  in 
the  bargaining  process.  The  Carter  presidency,  while  working  wTith  a 
Democratic  majority  in  Congress,  has  been  characterized  as  less  suc- 
cessful than  its  predecessors  in  this  regard.3  Critics  have  offered  ex- 
planations for  the  administration's  failure  to  take  advantage  of  its 
congressional  majority :  decline  of  the  role  of  party  in  congressional 
and  presidential  elections;  Jimmy  Carter  as  a  Washington  "outsider ;" 
and  the  inability  of  the  White  House  staff  to  establish  good  working 
relations  with  the  congressional  leadership.4  One  may  reason  that  the 
proposed  amendment  would  be  most  successfully  implemented  in  a 
situation  where  a  strong  President  not  only  has  party  control  of  both 
Houses  of  Congress  but  also  where  there  exists  a  spirit  of  cooperation 
and  enlightened  self-interest.  It  would  seem  that  the  incentive  for 
cooperation  would  be  enhanced  by  the  dual  role  of  a  number  of  key 
congressional/cabinet  leaders. 

This  was  not  the  case,  however,  in  the  experience  of  former  Rep. 
Brock  Adams  (D-Wash.),  who  left  the  House  to  serve  as  President 
Carter's  Secretary  of  Transportation.  Adams  resigned  in  July  1979, 
reportedly  because  he  was  not  a  "team  player"  and  had  poor  relations 
with  senior  presidential  advisors.5  Prior  to  joining  the  Carter  cabinet, 
Adams  served  as  chairman  of  the  House  Budget  Committee.  As  Trans- 
portation Secretary,  Adams  reportedly  continued  to  enjoy  a  good 
working  relationship  with  the  Congress  and  was  seen  as  one  of  the  few 
senior  Carter  administration  officials  who  was  welcomed  on  Capitol 
Hill.0  Adams  was  said  to  have  been  frustrated  by  problems  with  the 
White  House  staff  and  by  lack  of  administration  support  on  major 
transportation  issues,  especially  mass  transportation.7 

In  Ripley's  congressional  majority,  both  Houses  may  share  the  same 
party,  but  the  President  allows  Congress  to  largely  determine  legis- 
lative priorities.  The  congressional  party  leaders  tend  not  to  take  the 
President  as  a  serious  legislative  leader  and  to  establish  congressional 
priorities  as  national  priorities.  Presidents  Harding  and  Coolidge 
were  considered  weak  legislative  leaders,  and  more  recently,  Presi- 
dent Eisenhower  in  the  case  of  the  83d  Congress,  where  both  Houses 


■  i  hi<i. 

example,  Washington  star,  Feb.  21,  1977:  ai.  A8.  Also  Merrill.  F.  T.  How 
•  'urtrr  Stopped  Playing  Politics  and  Started.  Having  Trouble  with  Congress.  Washington 
Monthly,  juiv  Aug.  i:i77  :  80. 

*  Ibid 

Light,   Larry.   Hill  Take*  I >lm   View  of  Carter  Cabinet  Purge    Congressional  Quarterly. 
July  21,  1979  .  1481. 

•  Ibid. 
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were  narrowly  held  by  the  Republicans.  Under  such  conditions  the 
proposed  amendment  might  engender  conflict  since,  lacking  strong 
executive  leadership,  congressional  leaders  might  argue  among  them- 
selves about  who  should  be  nominated  for  the  executive  branch  posi- 
tions. Or,  a  weak  legislative  President  might  seek  to  show  a  strong 
hand  to  the  Congress  by  pressing  for  his  nominees.  On  the  other  hand, 
if  congressional  leaders  were  successful  in  placing  their  choices  in 
cabinet  and  sub-cabinet  positions,  the  chief  executive's  influence 
might  be  further  compromised.  Neither  situation  would  necessarily  be 
unworkable. 

In  past  cases  of  truncated  majorities,  Eipley  observes  that  congres- 
sional leaders  usually  cooperate  with  the  President  on  matters  of 
foreign  policy  and  oppose  him  on  domestic  issues.  In  the  80th  Con- 
gress (1947-48),  President  Truman  faced  a  Congress  controlled  by  a 
Republican  majority.  While  the  conflict  produced  gains  and  losses  for 
both  sides,  Truman's  characterization  of  the  80th  as  a  "do-nothing 
Congress"  was  seen  to  be  politically  useful.  The  86th  Congress  (1959- 
1960),  in  which  President  Eisenhower  faced  one  of  the  largest  and 
strongest  Democratic  majorities  in  history,  was  effectively  assailed 
for  its  record  of  non-achievement.8 

The  example  of  Melvin  Laird,  first  a  Republican  Congressman  from 
Wisconsin  and  then  Richard  Nixon's  Secretary  of  Defense  from  1969 
to  1973,  shows  that  the  placement  of  a  Congressman  in  a  cabinet  posi- 
tion can  enhance  an  administration's  relationship  even  in  a  truncated 
majority.  Laird,  the  first  professional  politician  ever  named  Defense 
Secretary,  served  16  years  in  the  House.  Because  of  his  thorough 
knowledge  of  Congress,  Laird  was  able  to  foster  a  close  working  rela- 
tionship between  the  Pentagon  and  the  congressional  committees  that 
act  on  the  military  budget.  In  a  1972  assessment  of  Laird's  career  at 
the  Pentagon,  it  was  noted,  "Playing  on  his  intimate  knowledge  of 
constituent  pressures  on  legislators.  Laird  defused  the  defense  spend- 
ing issue  by  reminding  recalcitrant  members  of  Congress  of  the  unem- 
ployment they  could  expect  in  their  districts  in  the  event  of  deep  cuts 
in  the  defense  budget.  His  former  colleagues  on  Capitol  Hill  were  far 
more  comfortable  with  Laird,  one  of  their  own,  than  they  were  with 
the  aloof  and  professorial  ["Robert]  McNamara  [Secretary  of  Defense 
from  1961  to  19681." 9  Of  Laird.  F.  Edward  Herbert  (D-La.)  former 
chairman  of  the  House  Armed  Services  Committee  said  that  the  Sec- 
retary of  Defense  knew  and  allowed  for  the  "shortcomings  and  foi- 
bles" of  Congress  and  that  he  was  a  man  the  committee  knew  would 
never  soring  the  "double-plav"  on  them.10  Other  Congressmen  praised 
Laird  for  being  "street  wise"  in  the  ways  of  Congress  and  noted  that 
his  "greatest  asset  has  been  to  restore  relations  with  Congress."  u 

Nominations  under  the  proposed  amendment  would  probably  suffer 
differently  depending  whether  the  President's  party  held  the  House, 
the  Senate,  or  neither  house.  The  common  demoninator  would  appear 
to  be  time :  the  amendment,  no  matter  how  great  the  cooperation  be- 

8  The  86th  Congress  is  discussed  in  detail  in  Gordon.  Glen.  The  Legislative  Process  and 
Divided  Government;  A  Case  Rtudv  of  the  86th  Congress.  Universitv  of  Massachusetts. 
Bureau  of  Government  Research.  1966. 

•Laird  :  Heavy  Impact  as  Defense  Secretary.  Congressional  Quarterly,  December  2.  1972  : 
r?086. 
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tween  Houses  of  Congress  and  the  White  House,  has  a  potential  to 

cause  delav?  in  the  nomination  process. 

In  the  proposed  amendment,  following  enactment  of  a  measure  set- 
ting forth  which  fifty  offices  Members  would  be  eligible  to  fill,  the 
President  is  to  submit  a  single  list  of  prospective  nominees  to  both  the 
House  and  Senate.  Each  House  must  separately  agree  to  the  entire 
list :  after  Mich  agreement  the  President  then  nominates  the  individuals 
on  the  list  to  the  designated  offices  and  submits  their  names  for  Senate 
confirmation.  It  is  reasonable  to  assume  that  congressional  leaders  will 
take  part  in  the  decisions  that  lead  to  the  President's  submission  of 
the  en  bloc  list.  It  is  also  reasonable  to  assume  that  individual  Mem- 
bers and  formal  and  informal  congressional  groups  will  mount  lobby- 
ing campaigns  to  forward  their  chosen  candidates  for  the  executive 
positions.  Hearings  may  have  to  be  held  in  both  Houses  and  reports 
written  before  the  en  bloc  list  may  be  approved.  Then  the  nomination 
process  begins  again  in  the  Senate. 

In  a  situation  where  the  President's  party  controls  the  House  but 
not  the  Senate,  the  President  faces  the  difficult  prospect  of  first  having 
the  en  bloc  list  approved  and  then  having  his  nominees  accepted  again 
by  the  rival  political  party.  What  would  happen,  for  example,  if  the  en 
bloc  list  was  accepted  and  the  Senate  then  refused  to  confirm  the 
nominee  ?  What  would  happen  if  the  House  and  Senate  could  not  agree 
on  an  en  bloc  list  ?  One  alternative  might  be  to  set  legislative  deadlines 
for  passage  of  the  en  bloc  list. 

In  a  situation  where  the  President  controlled  neither  House  of  Con- 
gress, the  President  would,  naturally,  wish  to  appoint  Members  of  his 
own  party,  the  congressional  minority  party,  to  executive  office.  Thus 
the  majority  party  would  be  faced  with  approving  Members  of  the 
minority  to  high  office.  Again,  it  seems  reasonable  to  assume  a  high 
level  of  conflict  in  the  process  of  making  such  decisions,  comparable  to 
that  experienced  by  recent  Republican  nominations  before  Democratic 
Congresses. 

2.  WHAT  EFFECT  WOULD  THE  ASSUMPTION  OF  EXECUTIVE  BRANCH  DUTIES 
BY  A  NUMBER  OF  LEGISLATORS  HAVE  ON  THE  CONDUCT  OF  LEGISLATIVE 
BUSINESS.    INCLUDING    QUORUMS? 

Before  examining  the  potential  effect  of  the  proposed  amendment  on 
congressional  business,  it  might  be  useful  to  briefly  look  at  two  impor- 
tant elements  of  congressional  activity,  service  to  the  district  and  con- 
gressional workload.  By  observing  how  these  elements  presently  affect 
the  job  of  a  Congressman,  it  may  become  more  clear  how  potential 
conflicts  could  arise  should  the  proposed  amendment  be  enacted. 

Political  scientist  Samuel  C.  Patterson  notes  that  Congressmen  have 
B  strong  incentive  and  built-in  support  systems  to  provide  significant 
service-  to  their  district.  Patterson  describes  the  components  of  these 
incentives  a-  follows: 

1.  Members  arc  authorized  to  take  a  significant  number  of  trips  to 
their  districts  and  they  spend  more  time  at  home.  Tn  the  early  1960's 
House  Members  were  authorized  to  take  three  government-paid  trips 
home  annually;  in  1977,  the  House  authorization  was  increased  to  33 
round  t  rip-  a  year. 

2.  Over  the  years  the  mail  has  markedly  increased.  Incoming  mail 
tripled  between   L971   and   1977.   In   L964,  about    U)  million  pieces  of 
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franked  mail  were  sent  out  by  the  House  and  Senate;  by  1970,  the 
figure  had  grown  to  200  million  pieces. 

3.  Staffs  have  increased.  In  the  early  1960's  a  House  Member  could 
have  a  staff  of  nine;  today,  a  staff  of  18  is  authorized.  Additionally, 
constituent  services  have  increasingly  moved  out  of  the  Washington 
offices  and  into  the  district  offices. 

4.  Casework  has  expanded  as  the  coverage  of  welfare  laws  and 
veterans'  benefits  have  been  enlarged,  and  as  congressional  offices  have 
sought  to  play  an  "ombudsman"  role  in  mediating  disputes  between 
government  and  constituents.12 

Simply  from  the  amount  of  time  a  congressman  spends  on 
constituent-related  activities  and  problems  it  is  possible  to  foresee  con- 
flicts of  time  and  space  should  the  congressman  assume  executive 
responsibilities.  More  generally,  the  significant  growth  of  the  congres- 
sional workload  further  elucidates  this  problem. 

INCREASES  IN  CONGRESSIONAL  ACTIVITY,  1955-1976 
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13  Patterson,  Samuel  C.  The  Semi-Sovereign  Congress.  In  King,  Anthony,  ed.  The  New 
American  Political  System.  Washington,  D.C.,  American  Enterprise  Institute,  1978.  pp. 
149-152. 
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As  Patterson's  graph  shows,  floor  activity,  committee  and  subcom- 
mittee meetings  have  escalated  dramatically  since  the  1960's.  In  the 
95th  Congress,  347  House  Members  had  two  or  more  committee  assign- 
ments and  257  Congressmen  had  four  or  more  subcommittee  assign- 
ments. The  1975  House  Commission  on  Administrative  Review  (Obey 
Commission)  and  the  Commission  on  the  Operation  of  the  Senate 
found  that  Members  worked  an  average  of  eleven  hours  a  day,  that 
multiple  committee  assignments  resulted  in  an  overloaded  legislative 
schedule,  and  that  Members'  days  had  become  "long,  fragmented,  and 
unpredictable.'' 13  Given  the  current  state  of  congressional  workload 
problems,  the  acceptance  of  major  executive  agency  responsibilities 
would  not  alleviate  what  is  seen  by  many  as  one  of  Congress'  most 
serious  internal  issues. 

To  some  extent,  the  effect  on  legislative  business  of  a  group  of  ex- 
ecutive branch  officials  who  are  also  Members  would  depend  more  on 
who  they  are,  rather  than  how  many  there  are.  Members  of  the  leader- 
ship and  committee  chairmen  might  find  themselves  in  the  unenviable 
position  of  taking  a  position,  as  an  executive  branch  official,  opposite 
of  the  one  they  would  take  as  legislator.  It  is  not  difficult  to  imagine 
the  conflict  that  would  arise  in  the  case  of  an  appropriation  subcom- 
mittee chairman  who,  in  the  role  of  agency  head,  must  defend  his 
agency's  budget,  and  in  his  legislative  role,  might  seek  restraints  on 
that  same  budget.  It  is  possible  that  a  Member  would  have  to  step  down 
from  his  or  her  leadership/chairmanship  position  in  order  to  assume 
an  executive  position.  The  question  of  sheer  numbers  would  seem  to  be 
important  only  in  extreme  situations :  what  if  25  of  the  50  positions 
mandated  by  the  proposed  amendment  were  filled  by  Senators  ?  What 
if  most  of  the  House  leadership  became  cabinet  and  sub-cabinet  offi- 
cials? In  such  cases  it  seems  likely  that  legislative  operations  would 
suffer  in  two  regards :  lack  of  time  and  conflict  of  interest.  These  prob- 
lems will  be  further  developed  in  the  following  paragraphs  which 
discuss  the  amendment  as  it  might  relate  to  major  components  of  the 
legislative  process. 

1.  Drafting  and  'introducing  legislation. — One  might  expect  to  see 
more  agency-drafted  legislation  introduced  as  Member/officials  seek 
to  promote  or  balance  congressional  views  with  agency  bills.  It  is  pos- 
sible that  the  number  of  bills  introduced  would  grow  significantly. 
On  the  other  hand,  the  Member/official  might  limit  his  personal  leg- 
islative activities  to  his  area  of  administrative  expertise  and  become 

involved  in  other  issues.  Thus,  the  number  of  bills  introduced 
might  decline  but  with  a  consequent  use  in  the  complexity  of  the 
legislation  (riven  the  more  narrow  concentration  and  expertise  of  the 
Bdember/omcial. 

2.  Hearings. — Under  the  rules  of  the  House,  a  minimum  of  two 
Members  must  be  present  to  take  testimony;  in  the  Senate  at  least  one 
Senator  must  preside.  It  is  not  uncommon,  due  to  scheduling  conflicts 
and  other  commitments,  that  testimony  is  taken  under  these  conditions. 
Poor  attendance  by  Members  at  hearings  lias  often  been  the  subject 
of  congressional  criticism.  Given  the  further  time  demand  on  Mem- 
ber/officials, the  proposed  amendment  would  not  be  likely  to  improve 
this  situation. 


11  In  Ibid.,  i 
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3.  Markup  and  other  committee  business. — House  and  Senate  rules 
allow  the  committees  to  set  their  own  rules  for  constituting  a  quorum 
to  markup  legislation  and  do  other  business  with  the  exception  of  re- 
porting legislation,  with  the  proviso  that  a  quorum  must  constitute 
at  least  one-third  of  the  membership  of  the  committee.  Attendance  at 
committee  meetings  has  also  been  the  focus  of  criticism  in  recent  years 
and,  in  cases  where  Member/officials  sit  on  major  committees  the  situa- 
tion would  probably  be  exacerbated  if  such  individuals  were  absent 
attending  to  executive  branch  business.  Absent  Member/officials  could 
cast  votes  by  prox3r  in  most  cases,  but  such  absentee  participation  in 
what  is  considered  to  be  the  core  of  the  legislative  process  might  also 
bring  criticism. 

At  this  stage  there  is  the  opportunity  for  conflicts  of  interest.  What 
happens  if  the  chairman  of  the  Appropriations  Committee  is  also 
Secretary  of  the  Treasury?  Could  a  chairman  testify  before  his  own 
committee  as  an  executive  branch  witness?  Would  a  Member/official 
aggressively  question  his  agency  deputies?  How  aggressively  would 
a  Member/official  pursue  investigative  and/or  oversight  hearings  in- 
volving his  own  agency,  or  the  agency  of  a  congressional  colleague? 
On  the  other  hand,  the  individual  resolution  of  such  conflicts  by  50 
key  Member/officials  might  provide  the  vehicle  necessary  for  improved 
executive-congressional  cooperation.  Such  radical  modification  of  past 
congressional  behavior  would  assume  a  radically  altered  view  by 
Members  of  their  role  and  duties. 

3.  Rules  Committee  action  in  the  House. — Scheduling  legislation 
in  the  House  Rules  Committee  presents  another  potential  roadblock 
if  the  proposed  amendment  is  enacted.  A  major  House  committee,  its 
membership  has  a  special  relationship  with  the  leadership  and  regu- 
lates the  flow  of  legislation.  It  is  likely  that  the  Rules  Committee,  with 
members  serving  as  Member/officials  under  the  proposed  amendment, 
would  probably  find  itself  facing  constraints  of  time  and  conflict  of 
interest  that  would  almost  certainly  impede  the  process  of  bringing 
a  bill  to  the  floor  if  present  attitudes  were  unchanged  by  the  dual 
responsibilities  of  the  Member/officials. 

4.  Floor  action. — Floor  absenteeism  and  time  conflicts  would  also 
seem  to  be  a  problem.  The  House  usually  meets  in  the  afternoons. 
How  is  a  Member/official  to  find  the  time  to  attend  floor  debates  and 
vote  and  at  the  same  time  carry  on  high-level  executive  agency  busi- 
ness? Unlike  parliamentary  systems,  our  system  places  day-to-day 
management  and  policy  responsibilities  on  cabinet  officers,  duties 
which  would  require  a  Member/official's  presence  elsewhere  than  Cap- 
itol Hill  much  of  the  time.  One  solution  may  be  to  schedule  night 
sessions  of  the  legislature  as  in  Great  Britain.  Additionally,  many 
Members,  especially  more  senior  Congressmen  (and  thus  more  likely 
to  become  Member/officials),  pride  themselves  on  their  floor  attend- 
ance record.  Constituents  apparently  believe  that  one  of  the  primary 
responsibilities  of  a  Member  is  to  be  present  and  voting;  perhaps  con- 
stituents electing  Member/officials  would  understand  and  feel  com- 
pensated for  a  less  impressive  attendance  record.  Presently,  voting  by 
proxy  is  not  permitted  on  the  floor  of  the  House  or  Senate,  though 
absent  Members  may  pair  their  votes  and  thus  achieve  the  same  end. 
Consideration  might  be  given  to  instituting  a  form  of  proxy  voting 
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for  Member/officials,  though  the  idea  of  proxy  voting  on  the  floor 
has  been  put  forth  in  the  past  and  has  not  been  regarded  with  much 
enthusiasm. 

Another  practical  consideration  is  staff  size  and  space.  A  Member/ 
official  may  feel  he  needs  additional  congressional  staff  to  keep  him 
informed  on  issues  he  will  not  have  time  to  study.  He  may  also  feel 
that  he  should  have  agency  staff  located  in  offices  on  Capitol  Hill  to 
assist  him  with  those  responsibilities.  As  a  result,  staff  functions  may 
become  increasingly  complex  and  disperse. 

3.    SHOULD    THERE    BE    A    LIMIT    OX    THE    NUMBER    OF    MEMBERS    OF    EACH 
HOUSE  WHO  CAN  BE  GIVEN  EXECUTIVE  BRANCH  APPOINTMENTS? 

The  proposed  amendment  does  not  stipulate  how  the  50  executive 
branch  positions  are  to  be  divided  between  the  House  and  Senate.  If 
this  subject  became  an  issue  between  the  two  Houses,  presumably 
some  sort  of  enabling  legislation  could  resolve  the  differences.  Both 
practical  and  political  considerations  would  have  to  be  regarded.  It  is 
possible  that  50  Senators — half  the  Senate — could  be  named  to  agency 
positions.  Such  appointments  would  seem  likely  to  cripple  the  Senate's 
ability  to  conduct  business.  Should  the  50  appointments  come  from  the 
House,  the  situation  would  be  much  the  same — with  the  possibility 
that  most  of  the  House's  leadership  could  be  serving  in  a  Member/ 
official  capacity,  legislation  would  be  subject  to  confusion  and  delay. 
From  a  practical  point  of  view  then,  it  would  seem  in  the  interest  of 
both  Houses  to  avoid  making  appointments  that  would  excessively 
burden  either  the  House  or  the  Senate. 

Politically,  setting  a  limit  would  be  equally  difficult.  Extra- 
legislative  matters  involving  joint  House-Senate  representation,  such 
as  international  conferences,  commissions  and  the  like,  are  often  set 
by  statute.  However,  the  numbers  involved  are  typically  small.  At- 
tempting to  apportion  by  statute  this  relatively  large  number  of  im- 
portant agency  positions  would  present  substantial,  but  not  necessarily 
impossible  problems.  Should  the  positions  be  apportioned  equally,  the 
House  would  have  a  maximum  of  25  offices  available  for  Members 
representing  slightly  more  than  5  percent  of  the  total  House  member- 
ship. The  Senate,  of  course,  would  have  25  percent  of  its  membership 
available  for  Member/official  status.  On  the  other  hand,  if  the  50 
positions  were  to  be  proportionallv  allotted,  the  House  would  get  about 
eight  positions  for  each  one  set  aside  for  the  Senate.  The  Senate  might 
.be  unwilling  to  accept  such  representations. 

Thus,  the  question  of  apportioning  the  executive  branch  positions 
might  best  be  left  to  some  informal  method  of  conference  or  concilia- 
tion since  individual  merit  other  than  House  membership  may  be  the 
primary  consideration  for  nomination. 

4.    WOULD   THE    PROPOSAL   IMPROVE   OR   WORSEN   "PARTY   DISCIPLINE"? 

The  proposed  amendment  empowers  the  President,  and  the  Presi- 
dent alone,  with  selecting  and  submitting  to  Congress  the  names  of  50 
individuals  who  may  or  may  not  be  currently  serving  in  the  Congress 
to  fill  high  level  positions  in  the  Executive  Branch.  The  50  positions, 
moreover,  must  be  submitted  "en  bloc,"  and  if  either  the  House  or  the 
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Senate  disapproves,  a  new  list  must  be  prepared  at  the  White  House 
and  sent  to  Capitol  Hill.  This  procedure  adds  an  additional  obstacle  to 
the  nominating  process.  Instead  of  appointing  officials  with  the  advice 
and  consent  of  the  Senate,  the  President  would  be  required  to  satisfy 
both  House  and  Senate  and  then  begin  the  conventional  nominating 
process. 

A  President  imposes  "party  discipline"  by  using  the  powers  of  his 
office  to  maintain  or  enhance  his  position  as  titular  head  of  his  party, 
to  insure  that  his  administrative  programs  are  carried  forth,  and  to 
insure  that  the  Members  of  Congress  who  belong  to  the  Presidents 
party  will  support  his  legislative  proposals  whether  or  not  the  Mem- 
bers are  in  philosophical  or  ideological  agreement.  One  may  argue  that 
the  proposed  amendment  gives  the  President  a  powerful  device  for 
encouraging  loyalty  by  enabling  him  to  appoint  Members  of  Congress 
whom  he  knows  to  be  trustworthy  to  serve  both  legislative  and  execu- 
tive functions* 

On  the  other  hand,  the  notion  of  "party  discipline"  in  the  contem- 
porary Congress  is  in  decline.  The  reasons  for  this  decline  are  many 
and  varied.  They  may  be  summarized  as  follows: 

1.  Party  loyalty  is  in  decline.  Political  Scientist  Austin  Kanney,  cit- 
ing data  developed  by  the  Center  for  Political  Studies  of  the  Univer- 
sity of  Michigan,  notes  a  sharp  drop  between  1960  and  1976  in  the  pro- 
portion of  adults  describing  themselves  as  identifying  strongly  with 
one  of  the  parties,  and  a  near  doubling  in  the  proportion  of  adults  who 
express  no  party  preference  at  all.14 

2.  Straight-ticket  voting  is  in  decline.  Data  show  that  in  the  1960 
presidential  election,  65  percent  of  the  voters  reported  casting  ballots 
for  all  the  candidates  on  their  parties'  ticket.  In  1976,  that  figure  fell 
to  33  percent.15 

3.  The  Democratic  Party's  nominating  system  was  changed  in  the 
late  sixties  and  early  seventies.  Influence  in  presidential  nominations 
has  been  lessened  among  party  regulars  and  tends  toward  people  com- 
mitted, not  necessarily  to  the  party,  but  to  an  individual  or  policy. 

4.  The  "Watergate  reforms"  of  the  1970's  and  the  passage  of  the  Fed- 
eral Election  Campaign  Act  further  weakened  the  national  parties  by 
creating  a  system  where  candidates,  not  parties,  get  the  funds  to  run 
for  election  (notwithstanding  the  tax  checkoff) ;  where  large  contri- 
butions, once  an  important  characteristic  of  party  giving,  are  no  longer 
permitted ;  and  where  strict  accounting  rules  make  for  "arms-length" 
candidate-party  relations.16 

Thus,  it  can  be  seen  that  the  President  is  more  limited  than  ever 
before  in  making  demands  on  members  of  his  own  party  in  Congress. 
As  Eannev  points  out  the  components  of  the  "presidential  party"  are 
significantlv  distinct  from  the  components  of  the  "congressional 
party,"  and  as  observers  of  the  Carter  presidency  have  noted,  the  cur- 
rent incumbent,  though  the  beneficiary  of  the  trends  and  rules  which, 
in  part,  contributed  to  his  election,  has  reaped  the  whirlwind  in  his 
relations  with  Congress.17 

" Rannev,   Austin.   "The  Political  Parties:  Reform  and  Decline."   In  King.   "The  New 
American  Political  System."  p.  219. 
"Tnld.,  p.  221. 
lfl  Ihid.,  p.  244. 
"Ibid.,  p.  222. 
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Additionally,  with  respect  to  the  proposed  amendment,  the  Presi- 
dent's power  is  cheeked  by  the  "en  bloc"  nature  of  the  nominations. 
The  implicit  role  of  the  congressional  leadership  suggests  that  the 
President  will  have  to  counsel  and  bargain  before  his  list  is  accepted. 
To  the  extent,  then,  that  President  and  Congress  agree  on  the  nomi- 
nees, and  these  nominees  reflect  a  high  standard  of  discipline  and 
loyalty,  "party  discipline'-  is  enhanced. 

One  further  question  has  been  raised  by  the  July  23  statement.  It 
is  noted  that  "To  give  [Member/officials']  time  for  their  Executive 
Branch  duties,  they  would  be  excused  from  congressional  committee 
work  (while  retaining  committee  seniority)."  Several  comments  ap- 
pear to  be  in  order.  How  is  a  Member  to  make  intelligent  voting  de- 
cisions within  the  committee  if  he  does  not  participate  in  the  work  of 
his  committee?  Or  is  the  Member  who  is  excused  from  committee  work 
also  not  to  vote  within  the  committee  ?  The  job  of  the  Congressman  is 
built,  to  a  great  degree,  on  the  relationship  between  a  Member  and  his 
committees.  In  large  part,  the  committees  define  the  Member.  Members 
of  the  House,  especially,  find  that  one  way  to  succeed  in  Congress  is 
to  develop  subject  area  expertise  in  their  assigned  committees.  A  Mem- 
ber who  becomes  a  committee  chairman  is  often  more  closely  identified 
with  his  committee  than  with  the  Congress  in  general;  one  recalls 
Wilbur  Mills,  before  his  fall  from  power,  as  master  of  the  intricacies 
of  the  tax  code  in  his  position  as  chairman  of  the  House  Ways  and 
Means  Committee,  and  one  recalls  F.  Edward  Hebert,  not  as  a  master 
of  debate  on  the  floor,  but  as  chairman  of  the  House  Armed  Services 
Committee.  Additionally,  the  committee  is  where  the  substantive  work 
of  legislation  goes  on.  To  suggest  that  a  Member  will  have  to  give  up 
his  committee  work  as  a  condition  for  becoming  a  Member/official 
might  be  seen  as  a  disincentive,  especially  to  committee  chairmen 
(exactly  the  people  who  would  be  most  likely  to  assume  Member/of- 
ficial status)  who  have  many  years  invested  in  building  a  committee, 
recruiting  Members  to  serve  on  the  committee,  and  establishing  the 
committee's  territoriality  in  the  congressional  framework.  These  and 
other  similar  issues  deserve  serious  reflection. 


4.  PRESIDENTIAL  SUCCESSION  IN  THE  (ASK  OF  AX 
OFFICER/MEMBER  OF  CONGRESS 

(By  Raymond  J.  Celada,  Senior  Specialist  in  American  Public  Law, 
The  Library  of  Congress,  Congressional  Research  Service) 

Reference  is  made  to  your  inquiry  requesting  information  on  a  vari- 
ety of  matters  relating  to  your  proposal  to  amend  the  Constitution  to 
permit  Members  of  Congress  to  serve  in  the  Executive  Branch.  This 
analysis  is  addressed  to  the  third  question  posed  in  your  corre- 
spondence of  July  30,  1979,  specifically,  "Would  the  Officer/Member 
of  Congress  be  included,  if  a  cabinet  member,  in  the  Presidential 
Succession?" 

Your  proposed  constitutional  amendment  would  override  current 
restrictions  in  Article  I,  §  6,  cl.  2,  on  service  by  a  Member  in  the  Exec- 
utive Branch.  It  would  empower  Congress  to  designate  as  many  as 
fifty  Executive  Offices  to  which  Members  could  be  appointed  in  the 
manner  specified  by  your  proposal.  Assuming  that  in  the  exercise  of 
this  power  Congress  by  law  designates  Cabinet  level  positions  as  of- 
fices to  which  Members  may  be  appointed,  Cabinet  Officer/Members 
of  Congress  would  be  eligible  to  discharge  the  presidential  powers 
should  circumstances  arise  which  necessitate  recourse  to  the  Presiden- 
tial Succession  Act,  3  U.S.C.  §  19. 

The  Presidential  Succession  Act  comes  into  play  when,  for  any 
reason,  there  is  neither  a  President  nor  a  Vice  President.  In  brief,  that 
Act  applies  when  there  exist  simultaneous  vacancies  in  both  constitu- 
tional offices.  Given  that  circumstance — a  circumstance  rendered  less 
likely  to  occur  by  adoption  of  the  25th  Amendment  with  its  provision 
for  filling  a  vacancy  in  the  Vice  Presidency — the  act  provides  that 
the  Speaker  of  the  House,  upon  resigning  as  Speaker  and  as  a  Repre- 
sentative in  Congress,  shall  act  as  President.  If  there  is  no  Speaker,  or 
if  he  fails  to  qualify,  the  President  pro  tempore,  upon  resigning  as 
President  pro  tempore  and  as  a  Senator,  shall  act  as  President.  A 
Speaker  or  President  pro  tempore,  as  the  case  may  be,  who  acts  as 
President  serves  in  that  capacity  for  the  remainder  of  the  presidential 
term  except  (1)  when  he  is  acting  as  President  because  of  the  failure 
of  a  President-elect  and  the  Vice  President-elect  to  qualify,  he  serves 
only  until  one  of  them  qualifies;  and  (2)  when  he  is  acting  as  Presi- 
dent because  of  the  inability  of  the  President  and  Vice  President,  he 
serves  only  until  the  removal  of  the  disability. 

A  President  pro  tempore  who  acts  as  President  because  there  is  no 
Speaker,  or  because  the  Speaker  fails  to  qualify,  is  not  displaced  by 
the  subsequent  election  of  a  new  Speaker  who  is  able  to  qualify.  If  there 
is  no  Speaker  or  President  pro  tempore,  or  if  neither  of  them  quali- 
fies to  act  as  President,  the  succession  passes  to  the  heads  of  depart- 
ments or  Cabinet  in  the  order  of  their  creation,  beginning  with  the 
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Secretary  of  State  down  to  the  most  recent  addition  to  that  level  of 
government,  the  Secretary  of  Energy.  The  taking  of  the  oath  of  office 
by  a  Cabinet  officer  who  thus  assumes  the  powers  and  duties  of  the 
President  constitutes  his  resignation  from  Cabinet  office.  His  right  to 
act  as  President  continues  only  until  a  Speaker  or  President  pro  tem- 
pore is  available  and  qualifies  to  supersede  him.  In  the  case  of  the  suc- 
cession of  a  Cabinet  officer,  however,  the  removal  of  a  disability  of  any 
Cabinet  officer  higher  in  the  succession  order  will  not  terminate  the 
presidential  service  of  the  Cabinet  Officer  who  has  succeeded  to  the 
powers  and  duties  of  the  Oval  Office.  In  all  cases,  the  individual  must 
possess  the  prescribed  constitutional  qualifications  regarding  age,  resi- 
dence, and  citizenship.  In  the  case  of  Cabinet  officers,  only  those  whose 
appointments  have  been  duly  confirmed,  and  who  are  not  under  im- 
peachment at  the  time,  are  eligible  to  act  as  President.  During  the 
time  that  any  person  acts  as  President,  he  is  paid  at  the  rate  provided 
for  the  President. 

Nominally,  at  least,  Cabinet  Officer/Members  of  Congress  as  envi- 
sioned by  your  proposal  would  be  eligible  to  act  as  President  under 
the  current  succession  law  should  the  appropriate  circumstances  arise. 
Stated  differently,  neither  your  proposal  nor  the  Succession  Act  of 
1947  deny  the  possibility  of  such  service  by  such  persons. 

It  should  be  noted  that  the  current  law  requires  that  legislative 
leaders  who  succeed  to  the  powers  and  duties  of  presidential  office  must 
resign  both  their  leadership  roles  and  their  status  as  legislators. 
Similarly,  Cabinet  officers  who  may  act  as  President  automatically 
resign  the  lower  office  upon  taking  the  presidential  oath.  Such  action 
is  written  into  the  law  to  obviate  separation  of  powers  problems,  par- 
ticularly in  the  case  of  the  named  legislative  officers.  The  law 
presumably  would  be  read  to  require  Cabinet  Officer/Members  of  Con- 
gress to  resign  both  positions  although  the  law's  authors  did  not  envi- 
sion the  dual  status  that  would  be  allowed  by  your  amendment.  How- 
ever, the  latter,  if  adopted,  literally  permits  simultaneous  service  by 
Members  in  Executive  Offices,  not  "the  premier  Executive  Office.  Ac- 
cordingly, a  Cabinet  Officer  /Member  of  Congress  would  to  all  ap- 
pearances  have  to  resign  both  those  offices  before  his  or  her  succession. 


5.  APPOINTMENT  OF  CABINET  AND  SUBCABINET  OFFI- 
CIALS UNDER  A  PROPOSED  CONSTITUTIONAL  AM  END- 
MENT:  DELAYS  AND  THE  APPOINTMENT  PROCESS 

(By  Joseph  B.  Gorman,  Analyst  in  American  National  Government, 
Government  Division,  The  Library  of  Congress,  Congressional  Re- 
search Service) 

This  analysis  responds  to  certain  questions  raised  in  your  letter 
of  July  30,  1979,  to  Director  Gilbert  Gude  concerning  your  proposed 
constitutional  amendment  which  would  permit  Members  of  Congress 
to  serve  as  executive  officials  under  specified  conditions.  More  exactly, 
this  memorandum  addresses  the  fourth  set  of  questions  in  your  letter, 
those  dealing  with  the  experience  of  nations  with  parliamentary 
governments. 

According  to  "Parliaments  of  the  World :  A  Reference  Compendium" 
(prepared  for  the  Inter-Parliamentary  Union  by  Valentine  Herman, 
with  the  collaboration  of  Francoise  Mendel,  and  published  in  1976 
by  The  Macmillan  Press  Ltd.,  London) ,  there  are  forty  nations  of  the 
world  which  require  or  allow  executive  offices  in  the  national  govern- 
ment to  be  held  by  members  of  their  national  legislatures.  These  na- 
tions fall  into  three  categories:  those  that  do  not  require  ministers 
to  be  Members  of  Parliament,  those  that  require  the  head  of  Govern- 
ment and  ministers  to  be  Members  of  Parliament,  and  those  that  per- 
mit Members  of  Parliament  to  serve  as  ministers. 

(1)  The  following  five  nations  have  no  constitutional  requirement 
that  ministers  be  Members  of  Parliament,  but  they  usually  are :  Bel- 
gium, Canada,  Japan  (a  majority  of  the  cabinet  must  be  Members  of 
Parliament).  Israel  (the  prime  minister  must  be  a  Member  of  Parlia- 
ment), and  Czechoslovakia; 

(2)  The  following  14  nations  require  the  head  of  government  and 
ministers  to  be  Members  of  Parliament:  Australia,  Bangladesh,  Fiji, 
India,  Ireland,  Malawi,  Malaysia,  Malta,  New  Zealand,  Pakistan, 
South  Africa,  Sri  Lanka,  United  Kingdom,  and  Zambia : 

(3)  The  following  21  nations  allow  Members  of  Parliament  to  serve 
as  government  ministers:  Argentina,  Austria,  Bulgaria,  Denmark. 
Finland,  Federal  Republic  of  Germany  (West  Germany).  German 
Democratic  Republic  (East  Germany).  Hungary,  Jordan.  Republic 
of  Korea  (South  Korea),  Kuwait,  Poland,  Romania.  Senegal,  Sierra 
Leone,  Spain,  Syrian  Arab  Republic,  USSR.  Vietnam.  Zaire,  and 
Zambia. 

The  responses  below  to  the  fourth  set  of  questions  raised  in  your 
letter  of  July  30,  1979,  to  Director  Gilbert  Gude  are  based  on  the 
national  experiences  of  nine  nations:  Australia,  Austria.  Belgium. 
Canada.  Finland,  the  Federal  Republic  of  Germany  (West  Germany) . 
India,  Ireland,  and  the  United  Knigdom.  These  nine  nations  were 
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selected  as  representative  of  the  range  of  nations  which,  like  the 
United  States,  are  democratic  societies  with  a  high  degree  of  civn 
liberties. 

The  points  raised  in  your  fourth  set  of  questions  are  infrequently 
addressed  in  secondary  works  on  the  political  systems  of  the  respective 
countries.  Therefore,  rather  than  rely  exclusively  on  the  available 
literature,  1  have  drawn  heavily  from  thirteen  interviews  conducted 
witn  embassy  personnel  and  journalists  from  the  nine  countries. 

Those  interviewed  were :  Jenny  JByrne  of  the  Melbourne  (Australia) 
Age;  Mike  ;5teketee  of  the  Sydney  (Australia)  Morning  Herald; 
r-ranz  Cyrus,  Tress  Counsellor  of  tne  Embassy  of  Austria;  Marlene 
Manthey  of  the  Die  Presse  (Vienna,  Austria) ;  Count  Francis  de  la 
Barre  (TErquelinnes,  Charge  d'AH'aires  ad  interim  of  the  Embassy  of 
Belgium ;  George  Elliott,  Minister  Counsellor  of  the  Embassy  of  Can- 
ada; Lawrence  Martin  of  the  Toronto  (Canada)  Globe  and  Mail; 
Pasi  Patokallio,  Political  Attache  of  the  Embassy  of  Finland ;  Werner 
Pieck,  Counsellor  of  the  Embassy  of  the  Federal  Kepublic  of  Germany ; 
G.  Parthasarathy,  Counsellor  for  Press  and  Information  of  the  Em- 
bassy of  India;  John  Burke,  Counsellor,  Embassy  of  Ireland;  John 
Weston,  Counsellor,  Embassy  of  the  United  Kingdom;  and  Harry 
Jackson  of  the  Manchester  (England)  Guardian. 

In  the  discussions  which  follow,  you  may  assume  general  common 
national  experiences  among  the  nine  nations,  unless  otherwise  noted. 
The  responses  from  those  with  whom  I  discussed  these  questions,  as 
well  as  relevant  references  in  the  literature,  were  remarkably  similar 
within  the  group  of  nine  nations. 

I.  What  has  the  experience  of  nations  with  parliamentary  govern- 
ment shown  with  regard  to  cooperation  and  communication  between 
the  government  (which  consists,  of  course,  of  Members  of  Parliament) 
and  the  Parliament  itself  ?  Is  there  less  stalemate  and  more  accomplish- 
ment in  parliamentary  systems  than  in  the  United  States'  system  ?  How 
are  the  potential  coniiicts  raised  in  question  1,  and  the  potential  im- 
pediments to  the  conduct  of  legislative  business  raised  in  question  2, 
dealt  with  in  parliamentary  systems? 

Under  a  parliamentary  system  there  is  a  much  greater  degree  of  co- 
operation and  communication  between  legislature  and  executive  than 
under  the  American  system.  This  is  due  not  only  to  the  relative  absence 
of  any  separation  of  powers  between  the  branches  of  government  but 
also,  coincidentally,  to  the  high  degree  of  party  discipline  within  the 
political  parties  in  the  respective  nations.  Most  votes  in  foreign  parlia- 
ments are  strictly  along  party  lines,  with  all  party  members  accepting 
the  party  consensus  regardless  of  the  effect  on  local  constituencies. 

Whether  this  leads  to  more  accomplishment  is,  of  course,  in  the  mind 
of  the  beholder,  if  one  grants  that  inaction  on  complex  and  contro- 
versial issues  may  he  considered  a  greater  accomplishment  than  pre- 
mature, ill-considered  or  mistaken  action.  It  is  relatively  simple  for  a 
majority  government  to  pass  its  legislative  program  under  a  parlia- 
mentary system.  Those  nations  which  regularly  have  minority  or  coali- 
tion governments  (Belgium  and  Finland,  of  the  nine  examined  for  this 
analysis)  experience  a  greater  degree  of  tension  between  the  exec- 
utive and  the  Legislature,  but  then  only  because  both  executive  and 
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legislature  are  internally  divided  rather  than  because  the  powers  of 
legislature  and  executive  are  pitted  monolithically  against  one  another. 

The  fact  that  the  executive  draws  its  ultimate  power  from  the  leg- 
islature insures  limits  to  any  lack  of  cooperation  or  communication, 
although  it  is  true  that  the  executive  can  and  often  does  take  on  a  life 
of  its  own  and  can  become  remote  from  the  general  membership  of 
Parliament.  Dissatisfaction  over  the  state  of  executive-legislative  re- 
lations, if  present,  would  first  make  itself  felt  through  party  channels ; 
rarely,  if  ever,  would  the  majority  of  Parliament  act,  outside  party 
channels,  against  the  executive  which  it  had  itself  created.  Again,  the 
key  to  understanding  the  relationship  between  the  legislature  and  the 
executive  in  foreign  parliamentary  systems  is  the  high  degree  of  party 
loyalty.  In  the  United  States,  the  debate  over  the  role  of  an  office- 
holder is  generally  over  whether  an  elected  official  is  an  agent  of  or 
trustee  for  the  people ;  in  foreign  parliamentary  systems,  it  is  assumed 
that  elected  officials  are  to  a  great  extent  agents  of  political  parties, 
which,  in  turn,  may  act  as  either  agents  of  or  trustees  for  the  people. 

It  is  inconceivable  in  foreign  parliamentary  systems  that  the  gen- 
eral membership  of  Parliament  would  be  organized  or  operated  in  a 
way  inconsistent  with  the  effective  governing  of  the  nation  through 
the  executive.  Officers  of  the  Parliament  itself,  including  committee 
chairpersons,  are  selected  by  the  same  coalition  of  forces  (usually  with- 
in one  party)  which  select  the  head  of  government  (usually  termed  the 
prime  minister)  and  his  cabinet.  Where  this  is  not  the  case  (where,  for 
example,  it  is  tradition  that  opposition  members  chair  certain  com- 
mittees) ,  those  positions  are  without  real  power.  In  any  event,  what- 
ever tensions  may  exist  in  a  parliamentary  government  between  the 
legislature  generally  and  the  executive  are  not  due  to  institutional 
structure ;  indeed,  they  are  minimized  by  that  structure. 

II.  Do  parliamentary  governments  experience  more  frequent  changes 
at  the  heads  of  ministries  than  does  the  United  States  at  the  head  of 
cabinet  departments  ?  If  so,  does  the  greater  turnover  have  a  negative 
effect  on  those  ministries'  effectiveness  ? 

This  question  is  best  addressed  by  noting  that  among  the  nine  na- 
tions examined,  the  point  was  repeatedly  made  that  among  the  party 
leadership  (which,  when  a  party  has  a  majority  in  Parliament,  is 
reflected  in  government  leadership)  there  is  much  less  sudden  and 
dramatic  turnover  than  in  the  American  system. 

In  foreign  parliamentary  systems,  the  cabinet  reflects  the  compro- 
mises worked  out  within  the  majority  of  Parliament  rather  than  re- 
flecting the  head  of  government's  arbitrary  choice  of  subordinates. 
Thus,  any  specific  cabinet  minister  is  likely  to  speak  for  an  important 
constituency  within  the  majority  in  Parliament,  whether  that  major- 
ity is  contained  within  one  party  or  has  been  created  by  a  coalition  of 
parties. 

For  that  reason,  it  might  seem  that  foreign  parliamentary  cabinets 
would  be  more  unstable  than  American  cabinets,  where  the  source  of 
appointment,  the  President,  serves  a  fixed  4-year  term.  In  fact,  I  was 
repeatedly  told  that  there  is  much  greater  stability  in  the  executive 
positions  of  foreign  parliamentary  systems  (both  the  political  parties 
and  the  governments)  than  in  the  American  system  (although  Fin- 
land has  had  61  governments  in  62  years  of  independence ;  I  was  told, 
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however,  that  this  is  a  misleading  statistic — that  most  of  the  ministers 
from  one  government  reappear  in  the  next  in  the  same  or  another 
position).  I  have  not  done  a  quantitative  analysis  to  determine  the 
extent  to  which  this  is  true;  however,  assuming  it  is,  it  may  derive  to 
some  extent  from  the  existence  in  foreign  parliamentary  systems  of 
a  permanent  civil  service  whose  responsibility  it  is  to  implement 
policy,  while  cabinet  ministers  play  more  of  a  liaison  role  with  Parlia- 
ment and  party,  and,  representing  forces  within  the  ruling  party  or 
parties,  cannot  be  dismissed  as  lightly  as  American  cabinet  members 
who  owe  their  appointments  solely  to  the  President. 

In  both  the  American  system  and  foreign  parliamentary  systems, 
there  is  opportunity  for  cabinet  personnel  to  be  both  administrator 
and  policy  planner ;  but  there  is  more  emphasis  in  the  foreign  cabinets 
on  cabinet  member  as  policy  planner,  acting  in  that  capacity  as  the 
agent  of  the  government — and  ruling  parliamentary  majority — col- 
lectively. Thus,  since  party  policy  would  not,  presumably,  change 
radically  in  regard  to  a  specific  policy  area  during  the  tenure  of  a 
government,  and  since,  in  addition,  the  implementation  of  the  policy 
would  be  principally  the  responsibility  of  the  permanent  civil  service, 
turnover  at  the  cabinet  level  in  a  foreign  parliamentary  system  would 
have  less  impact  on  the  effectiveness  of  a  ministry  than  in  the  Ameri- 
can system. 

In  spite  of  the  lesser  impact  on  government  of  turnovers  in  cabinet 
positions  in  foreign  parliamentary  governments,  it  seems  that  there  is, 
in  fact,  less  turnover;  and,  such  turnover  as  there  may  be  is  often  the 
reshuffling  of  ministries  rather  than  the  dismissal  from  the  cabinet  al- 
together of  a  minister. 

The  trend  in  the  American  system  toward  politicization  of  top-level 
sub-cabinet  positions,  removing  them  from  the  permanent  civil  serv- 
ice, is  in  contrast  to  the  practice  in  foreign  parliamentary  systems  of 
maintaining  a  permanent  civil  service  in  executive  departments  for  all 
but  the  very  highest  levels  of  executive  administration. 

III.  How  do  members  of  Parliament  who  serve  in  the  government 
divide  their  time  between  executive  and  legislative  duties? 

In  foreign  parliamentary  systems,  the  executive  so  thoroughly 
dominates  the  legislative  process  that  membership  in  the  executive  is  by 
definition  the  ultimate  fulfillment  of  legislative  duties  and  responsi- 
bilities Government  ministers  participate  in  all  legislative  functions  in 
winch  the  exercise  of  real  power  is  involved.  If  they  are  not  present 
for  all  perfunctory  legislative  activities,  such  absence  is  accepted  as  an 
inevitable  result  of  cabinet  responsibility. 

Cabinet  ministers  are,  after  all,  responsible  to  the  majority  in 
Parliament,  and  it  is  not  in  the  interest  of  a  majority  seeking  to  govern 
competently  and  effectively  to  hobble  cabinet  ministers  seeking  to  pro- 
vide that  government.  As  noted  above,  it  is  one  of  the  responsibilities 
<>f  a  cabinet  minister  to  serve  as  a  liaison  between  the  Parliament  gen- 
erally and  executive  departments;  thus,  a  cabinet  member  devotes  a 
great  deal  of  time  to  explaining  and  defending  government  policies  to 
1  arhamenl  and  to  reflecting  party  and  leadership— positions  in  the 
area  of  his  cabinet  responsibilities. 

Under  a  parliamentary  system,  it  is  not  as  important  for  a  cabinet 
member  to  form  an  independent  judgment  on  all  the  issues  coming  be- 
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fore  the  Parliament  on  which  he  might  vote  because  of  the  great  im- 
portance of  and  respect  for  party  loyalty  and  discipline.  As  for  how  a 
cabinet  member  handles  the  aspect  of  his  legislative  duties  relating  to 
constituent  relations,  see  Part  IV  below. 

IV.  Does  alleged  inattention  to  the  specific  interests  of  a  Member  of 
Parliament's  constituency  become  a  political  issue  for  Members  who 
serve  in  the  government  ?  If  so,  would  the  differences  between  the  roles 
of  Parliament  Members  and  Members  of  Congress  tend  to  mitigate  or 
exacerbate  Executive  Branch  service  by  a  legislator  as  a  political  issue  ? 

In  foreign  parliamentary  systems,  the  political  party  is  much  more 
important  than  in  the  American  system,  where  election  success  is 
based  much  more  on  personal  popularity.  Because  of  the  overriding 
importance  of  political  parties  in  foreign  parliamentary  systems,  vot- 
ers are  much  more  swayed  by  general  party  appeals  than  by  the  at- 
tention given  by  individual  Members  of  Parliament  to  local  constitu- 
ent interests.  This  is  not  to  say,  however,  that  keeping  fences  mended 
back  home  is  not  an  important  responsibility  of  a  Member  of  Parlia- 
ment ;  but  since  one  of  the  most  obvious  measures  of  success  of  a  Mem- 
ber of  Parliament  would  be  his  inclusion  in  the  national  government 
as  a  cabinet  minister,  whatever  lack  of  personal  attention  to  constitu- 
ent matters  which  might  result  is  more  than  offset  by  the  pride  of  the 
constituency,  as  well  as  the  presumed  (and,  no  doubt,  real)  enhanced 
influence  the  Member  would  have  in  protecting  local  interests  within 
the  party  and  in  the  government. 

Most  foreign  parliamentary  systems  provide — either  through  the 
party  or  through  the  government — for  assistance  in  handling  constit- 
uent matters  for  those  Members  serving  in  the  government.  It  would 
appear  that,  in  spite  of  presumably  less  direct  personal  contact,  a 
Member  serving  in  the  government  may  be  in  a  better  position  to  pro- 
tect constituent  interests  than  a  Member  not  serving  in  the  govern- 
ment— and  that  this  may  be  recognized  and  rewarded  by  constituents. 
In  addition,  in  Finland,  West  Germany,  and  Austria,  elements  of 
proportional  representation  give  parties  an  opportunity  to  protect 
party  leaders  even  in  the  face  of  constituent  disapproval  of  national 
policies  supported  by  the  Member.  In  Great  Britain  and  Canada,  fur- 
thermore, some  shopping  around  for  safe  districts  for  loyal  party 
members  is  possible.  In  Ireland,  the  use  of  the  single  transferable  vote 
practically  insures  that  a  party  can  elect  at  least  one  Member  per  dis- 
trict, thus  maximizing  the  opportunity  to  protect  party  loyalists  run- 
ning in  competitive  or  opposition-controlled  districts. 

All  those  with  whom  I  discussed  this  topic  termed  it  rare  to  the 
point  of  being  unheard  of  that  a  local  constituency  would  react  neg- 
atively to  executive  service  by  a  Member  on  the  grounds  that  time  was 
taken  from  constituent  responsibilities. 

This  might  very  well  not  be  the  case  with  Members  of  Congress  serv- 
ing in  the  cabinet  under  the  proposed  amendment,  partially  because 
American  voters  are  much  less  committed  to  the  concept  of  a  national 
party  policy  which  would  be  honored  even  at  the  expense  of  local  in- 
terests; American  voters  have  in  the  past  proved  to  be  relatively  in- 
tolerant of  a  Member's  support  for  administration  policies  which  were 
not  perceived  as  beneficial  to  the  State  or  district,  even  when  a  strong 
case  was  made  that  such  policies  were  in  the  national  interest.  Further, 


54 

cabinet  service  in  foreign  parliamentary  systems  is  seen  in  those  na- 
tions, correctly,  as  the  ultimate  public  service,  a  goal  to  which  almost 
all  Members  of  Parliament  aspire;  in  the  American  system,  under 
the  proposed  amendment,  even  if  cabinet  service  of  lengthy  tenure 
resulted,  such  service  would  always  be  seen  as  transitory,  and  con- 
stituents might  not  be  as  likely  to  perceive  cabinet  service  as  a  reflec- 
tion of  greater  influence  by  a  Member  within  a  party  generally;  in- 
deed, if  a  Member's  selection  were  seen  as  a  personal  choice  by  the 
President,  the  Member  could  even  be  politically  damaged  by  the  per- 
ception back  home  that  he  was  simply  one  of  the  President's  cronies. 
I  trust  this  analysis  is  responsive  to  the  fourth  set  of  questions 
raised  in  your  letter  of  July  30, 1979. 


6.  THE  QUESTION  OF  TIME  DEMANDS  IN  THE  CONSID- 
ERATION OF  A  PROPOSAL  TO  AMEND  THE  CONSTI- 
TUTION TO  ALLOW  MEMBERS  OF  CONGRESS  TO 
HOLD  CONCURRENT  POSITIONS  IN  THE  EXECUTIVE 
BRANCH 

(By  Daniel  Mulhollan,  Analyst  in  American  National  Government, 
Walter  Oleszek,  Specialist  in  American  National  Government,  and 
Susan  Sadtler,  Analyst  in  American  National  Government,  Gov- 
ernment Division,  The  Library  of  Congress,  Congressional  Research 
Service ) 

A  proposal  to  amend  the  Constitution  to  permit  Members  of  Con- 
gress to  serve  in  the  executive  branch  has  been  submitted  to  the 
national  legislature  and  the  academic  community.  An  important  con- 
sideration is  the  following:  "Would  the  press  of  executive  duties 
permit  the  Officer/Member  of  Congress  sufficient  time  to  attend  to 
constituent  service  and  legislative  responsibilities?" 

To  address  this  question  it  is  important  to  determine  how  much 
time  Members  spend  on  their  legislative  and  constituents  duties.  This 
report  relies  on  the  most  current  available  data  concerning  the  activi- 
ties of  Senators  and  Representatives.  They  include  the  study  under- 
taken by  the  1976-77  House  Commission  on  Administrative  Review, 
the  1975-76  Senate  Commission  on  the  Operation  of  the  Senate,  and 
the  1976-77  Senate  Temporary  Select  Committee  To  Study  the  Senate 
Committee  System.  The  report  concludes  with  a  brief  overview  of 
how  federal  executive  officials  allocate  their  time. 

The  analysis  which  follows  describes  House  and  Senate  scheduling 
practices  and  the  allocation  of  time  by  Members  among  many  legis- 
lative duties.  The  material  highlights  the  demanding  and  wide-rang- 
ing responsibilities  of  Representatives  and  Senators.  However,  it 
should  be  noted  that  proponents  of  the  proposed  constitutional 
amendment  suggest  that  legislators  would  be  excused  from  congres- 
sional committee  work  (while  retaining  committee  seniority)  during 
their  period  of  joint  legislative-executive  service.  The  clustering  of 
floor  votes  would  also  save  the  time  of  Members  who  serve  in  the  execu- 
tive branch. 

House  of  Representatives 

Scheduling  of  House  activity  is  affected  by  both  fixed  elements  and 
numerous  discretionary  factors.  The  manner  in  which  they  combine 
determines  the  actual  schedule  in  a  given  session. 

FIXED    ELEMENTS    GOVERNING    HOUSE    CALENDAR 

Constitutional  Requirements 

The  Constitution  prohibits  the  House  from  adjourning  for  more 
than  three  days  during  a  session  without  the  consent  of  the  Senate. 
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The  House  is  also  required  to  meet  once  a  year,  convening  on  January 
3rd  unless  otherwise  prescribed  by  law. 

Budget  Deadlines 

The  Budget  Act  of  1974  has  had  a  major  impact  upon  the  schedul- 
ing of  legislative  business.  Each  stage  of  the  budgetary  process  is  set 
forth  in  the  Act  with  deadlines  for  completing  each  activity: 

November  10 — Current  Services  Budget  received. 

Fifteenth  day  after  Congress  convenes — President's  budget 
received. 

March  15 — Advice  and  data  from  all  congressional  committees 
to  the  Budget  committee. 

April  1 — Congressional  Budget  Office  reports  to  the  Budget 
Committee. 

April  15 — Budget  Committee  reports  out  first  budget  resolu- 
tion. 

May  15 — Congressional  committees  report  new  authorizing 
legislation. 

May  15 — Congress  completes  action  on  First  Concurrent 
Budget  Eesolution. 

Seventh  day  after  Labor  Day — Congress  completes  action  on 
all  spending  bills. 

September  15 — Congress  completes  action  on  Second  Budget 
Resolution  setting  spending  ceiling  and  revenue  floor  for  new 
fiscal  year. 

September  25 — Congress  completes  action  on  any  reconciliation 
measures. 

October  1 — Fiscal  year  begins. 

Recesses  and  Holidays 

One  major  recess  and  a  number  of  holidays  are  dictated  by  statute. 
The  Legislative  Reorganization  Act  of  1970  provided  for  the  ad- 
journment of  Congress  from  the  30th  day  before  to  the  2d  day  follow- 
ing Labor  Day  (in  effect  the  month  of  August)  during  the  first  session 
of  each  Congress.  The  House  also  observes  the  following  official  public 
holidays. 

New  Year's  Day,  January  1. 

Washington's  Birthday,  the  third  Monday  in  February. 

Memorial  Day,  the  last  Monday  in  May. 

Independence  Day,  July  4. 

Columbus  Day,  the  second  Monday  in  October. 

Veterans  Day,  the  fourth  Monday  in  October. 

Thanksgiving  Day,  the  fourth  Thursday  in  November. 

Christmas  Day,  December  25. 
In  addition  the  House  traditionally  observes  a  number  of  holidays 
that  an*  eot  orescribed  by  statute:  Inauguration  Day,  Lincoln's  Birth- 
day. Good  Friday,  Yom  Kippur,  and  "Rosh  Hashonah.  It  also  recesses 
for  the  national  party  conventions  every  four  years  and  adiourns  or 
es  for  congressional  elections  in  the  2d  session  of  each  Congress. 
The  House  Rules  also  provide  for  given  times  at  which  certain 
business  Bhall  be  transacted. 
s /><  rial  ('ah  ndars 

Floor  activity  is  structured  partially  by  special  calendars  and  pro- 
cedure-. On  specified  days  of  the  month  certain  procedures  are  in  order. 
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The  most  important  of  these  is  Suspension  of  the  .Rules  which  is  in 
order  every  Monday  and  Tuesday  o±  the  month.  Suspensions  provide 
an  alternative  to  the  regular  legislative  process,  and  serve  to  expedite 
the  passage  of  legislation.  Under  Suspension  of  the  Rules,  cluster  vot- 
ing is  permitted.  The  motion  to  suspend  the  rules  and  pass  a  bill,  when 
recognized,  requires  a  two-thirds  vote. 

Tiie  Consent  Calendar  is  in  order  on  the  first  and  third  Mondays  of 
each  month ;  the  Private  Calendar  is  dealt  with  on  the  first  and  third 
Tuesdays  of  each  month;  and  the  District  of  Columbia  Calendar  is 
considered  on  the  second  and  fourth  Mondays  of  each  month.  These 
procedures  are  designed  to  segregate  noncontroversial  and  private 
business  from  the  consideration  of  major  and  generally  controversial 
legislation.  Calendar  Wednesday  permits  committees  to  call  up  bills 
every  Wednesday.  However,  this  procedure  is  usually  dispensed  with 
by  unanimous  consent. 

Within  the  broad  limits  of  law  and  the  House  Rules,  the  discretion- 
ary aspects  of  scheduling  are  controlling.  Thus,  the  Majority  Leader- 
ship possesses  considerable  leeway  in  determining  tiie  legislative 
priorities  for  a  session,  outlining  a  schedule  for  taking  up  legislative 
measures,  and  allocating  time  for  their  consideration.  But,  leadership 
decisions  are  affected  and  often  controlled  by  committee  and  subcom- 
mittee chairmen  and  the  Rules  Committee.  Discretion  is  also  limited 
by  the  Minority  Leadership,  and,  at  times,  by  the  wishes  of  individual 
members. 

Planning  is  undertaken  for  the  entire  session,  for  the  month,  and 
for  the  week.  Plans  are  influenced  by  the  fixed  course  of  the  schedule. 
However,  within  these  limits  the  leadership  determines  when  the 
House  will  not  be  in  session  and  thus  controls  the  amount  of  time  Mem- 
bers can  plan  in  advance  for  district  work  or  travel.  The  Leadership 
also  decides  the  length  of  recesses  around  national  party  conventions, 
and,  with  Senate  leaders,  whether  to  adjourn  or  recess  for  Congres- 
sional elections.  Monthly  and  weekly  planning  deal  with  more  im- 
mediate scheduling.  Planning  occurs  on  a  daily  basis  also,  as  bills  are 
removed  and  added  to  the  calendars.  Although  these  changes  pre- 
serve flexibility,  they  often  disrupt  the  weekly  agenda  and  frustrate 
monthly  planning. 

PROBLEMS   IN   THE   PRESENT   SCHEDULE 

The  House  Commission  on  Administrative  Review  collected  data 
on  the  94th  Congress  that  reveal  consistent  and  pronounced  fluctua- 
tions in  legislative  activity  both  on  the  floor  and  in  committee.  The 
information  showed  a  significant  lag  at  the  beginning  of  both  sessions, 
a  concentration  of  work  during  mid-week,  and  obvious  peaks  in  the 
workload  prior  to  budget  deadlines  and  recesses.  The  concentration  of 
meetings  and  legislative  activity  within  limited  time  periods  resulted 
in  intensified  pressures  on  the  individual  Member's  schedules. 

Early  Session  Lag 

During  the  94th  Congress,  the  House  was  slow  in  getting  started  in 
both  sessions.  January  was  spent  on  organizational  matters.  Figures 
for  1975  show  only  eleven  hours  of  floor  sessions  in  January  as  op- 
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posed  to  110  hours  in  December.1  In  the  following  session  there  were 
M  hours  of  floor  activity  in  January  and  154  hours  in  September  (the 
House  adjourned  October  l).2 

Committees  too  experienced  an  early  session  lag.  In  the  first  session 
23  full  committee  meetings  were  held  in  January;  this  figure  jumped 
to  more  than  80  in  February.3  The  lag  occurred  in  the  second  session 
also,  though  it  was  less  pronounced  than  in  the  first.  On  the  subcom- 
mittee level,  this  was  also  found  to  be  the  case.  There  were  131  subcom- 
mittee meetings  in  January,  1976  and  413  in  February  of  that  same 
year.4 

Concentration  of  Work  in  Mid-Week 

The  Commission's  figures  show  that  legislative  business  consistently 
increased  during  mid-week.  The  total  number  of  floor  sessions  con- 
ducted on  each  day  of  the  week.  Monday  through  Thursday,  averaged 
68  for  the  94th  Congress.  Friday  meetings  for  both  sessions,  however, 
only  totaled  37. 5  Information  on  the  number  of  committee  and  sub- 
committee meetings  revealed  a  similar  pattern.6 

Peaks  Belated  to  Deadlines  and  Recesses 

Legislative  activity  both  in  committee  and  on  the  floor  traditionally 
peaks  significantly  before  a  recess.  In  the  second  session  of  the  94th 
Congress,  Budget  Act  deadlines  served  to  heighten  these  peaks  in  legis- 
lative work. 

In  addition,  traditional  sources  of  deadline  pressure  continued  to 
have  an  important  impact.  Extended  floor  sessions  were  recorded  be- 
fore each  major  recess  in  1976.  Nearly  a  10-hour  session  took  place 
before  Easter;  two  nine-hour  sessions  were  held  prior  to  the  Repub- 
lican convention;  and  marathons  averaging  thirteen  hours  a  day  took 
place  in  the  5  days  preceding  adjournment. 

Pressures  on  Individual  Members 

The  uneven  flow  of  legislation  and  constant  changes  in  the  weekly 
agenda  presents  formidable  obstacles  to  Members  trying  to  plan  their 
schedules.  During  the  94th  Congress  business  was  slow  during  January 
of  both  sessions,  but  daily  floor  sessions  and  committee  organization 
required  the  attention  of  Members.  Later  on,  their  schedules  were 
jammed  with  committee  meetings  and  floor  sessions,  often  occurring  at 
the  same  time.  This  problem  was  compounded  by  the  concentration  of 
legislative  act  ivity  during  the  middle  of  the  week. 

Overall,  the  increase  in  Congressional  business  has  restricted  the 
ability  of  the  Members  to  work  in  their  districts.  For  example,  Monday 
floor  sessions  and  committee  meetings  are  more  common  now  than  they 
were  a  decade  ago.  The  following  chart  7  reveals  the  increase  of  time 
that  the  House  spends  in  session. 


vi,\v'',r;'i"u'K'  ,,"'(\V"'k  "'   I'1:',  H"";«'-   '^'l'.»t   of  the  Commission  on   Administrative  Re- 
new, i   s  Hoiis.-ot  Representatives,  lt>76.  n.  D 

-  ibid.,  p.  5, 

1  Ibid.,  ;• 

*  [bid.,  p.  o. 

lid.,  D.  7. 

•  [bid  .  p 

&  Congress.  Bouts  of  Representatives.  Commission  on  Administrative  Review.  Task 
Force  on   Work   Management.   Draft   Report  on  Time  Use  and  Scheduling.   September  2. 
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Correspondingly,  the  number  of  committee  and  subcommittee  meet- 
ings has  risen  also,  more  than  doubling  in  the  decade  between  the  84th 
and  94th  Congresses.  The  following  chart 8  reflects  this  rise  in  the 
number  of  committee  meetings. 
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Finally,  the  number  of  votes  and  quorum  calls  has  increased  sig- 
nificantly since  1970.  This  also  has  added  to  the  pressure  on  a  Member. 
The  number  of  rollcall  and  recorded  votes  in  the  94th  Congress  totaled 
1273  and  the  number  of  quorum  calls  419.9  In  the  91st  Congress  the 
figures  were  443  and  369  respectively.10  Even  assuming  that  these  pro- 
cedures took  no  more  than  the  fifteen  minutes  formally  allotted  to 
them,  this  means  that  the  House  devoted  308  hours  to  voting  proce- 
dures and  105  hours  to  quorum  calls  alone. 

RECOMMENDATIONS    AND    RESULTS 

To  provide  for  more  efficient  legislative  scheduling,  the  Commission 
on  Administrative  Review  established  some  scheduling  guidelines, 
most  of  which  were  adopted  by  the  House  at  the  beginning  of  the  95th 
Congress : 

1.  The  House  established  a  firm  schedule  of  annual  work  periods  so 
that  Members  could  plan  their  activities  in  Washington  and  in  their 
districts  with  more  certainty. 

2.  The  Leadership  set  forth  a  floor  schedule  based  on  budget  dead- 
lines to  smooth  out  the  workload. 

3.  Firm  adjournment  times  were  established  for  each  day.  Floor 
sessions  end  by  5 :30  p.m.  every  day  except  Wednesdays,  with  Friday 
meetings  to  adjourn  at  3  p.m. 

4.  Based  on  the  belief  that  one  individual  should  not  be  able  to  pre- 
vent committees  from  meeting  during  the  periods  of  heavy  legisla- 
tion, committees  and  subcommittees  were  permitted  to  meet  unless 
ten  Members  objected  when  the  House  was  considering  amendments 
in  Committee  of  the  Whole. 

5.  The  House  clusters  votes  on  noncontroversial  rules  and  holds  gen- 
eral debate  on  a  series  of  bills  before  considering  them  for  amend- 
ment in  Committee  of  the  Whole. 

The  positive  impacts  of  the  time  use  and  scheduling  changes  adopted 
by  the  House  are  reflected  in  the  table  below.  There  were  more  commit- 
tee meetings  during  the  first  few  months  of  the  95th  Congress  with 
more  time  for  floor  debate  in  May :  this  is  the  reverse  of  the  pattern 
for  the  94th  Congress. 

COMPARING  THE  NUMBER  OF  COMMITTEE  SUBCOMMITTEE  MEETINGS  AND  THE  NUMBER  OF  HOURS  IN  SESSION. 
THE  1ST  SESSION  OF  THE  94TH  AND  95TH  CONGRESSES 

(January  through  May] 


Committee  subcommittee 
meetings 

Hours  in  session 

Month 

94th 

95th 

94th 

95th 

January 

February 

March..                     

April... 

35 

- -                  229 

- 494 

525 

45 
403 
730 
472 
440 

12 
38 
74 
68 
79 

19 
83 
98 
71 

May 

460 

101 

•Btiidlee  Dealing  with  Budgetary  Staffing  and  Administrative  Activities  of  the  U.S. 
House  of  Representative*,  Committee  on  House  Administration,  U.S.  House  of  Repre- 
sentatives, 1078,  p.  73. 

10  Ibid.,  p.  73. 


61 

However,  attempts  to  mitigate  against  the  mid-week  committee 
meeting  overload  were  not  successful  as  indicated  by  the  table  below.11 
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95th  Congress,  1st  Session  (.lanuarv  1  to  May) 


The  importance  of  committee  meetings  in  a  Members  workload 
underscores  the  potential  impact  on  a  Member's  time  should  he  or  she 
be  freed  of  committee  duties  to  assume  executive  office. 


ALLOC ATIOX    OF    A    MEMBER'S    TIME 

The  growth  of  the  Federal  government,  the  complex  and  technical 
nature  of  contemporary  problems,  the  nation's  extensive  international 
commitments,  and  the  increasing  awareness  and  activity  of  constituents 
and  interest  groups  have  combined  to  inundate  Congress  with  requests 
for  service  and  new  legislation. 

These  developments  have  fostered  serious  time  use  and  scheduling 
problems.  More  specifically  these  problems  include  the  severe  frag- 
mentation of  a  Member's  time. 

The  Commission  on  Administrative  Review  undertook  a  study  of 
how  legislators'  time  is  allocated  among  various  activities.  Pertinent 
data  were  obtained  from  scheduling  logs  kept  by  the  Members'  ap- 
pointment secretaries  during  the  period  from  May  to  July  1977.  As 
priorities  of  legislators  differ,  the  data  do  not  indicate  how  each  Mem- 
ber spent  his  or  her  day ;  the  figures  are  simply  averages  derived  from 
aggregate  data. 


11  Ibid. 


62 

Despite  individual  discrepancies  the  data  reveal  that  Members  are 
very  busy  people.  An  average  day  for  a  legislator  is  so  filled  with  di- 
verse activities  that  little  time  is  available  for  concentrated  attention 
on  any  single  issue.  Members  have  exhaustive  schedules  that  keep  them 
running  back  and  forth  from  their  offices  to  floor  sessions,  committee 
meetings,  or  receptions  and  events  in  various  parts  of  Washington. 
Legislators  also  are  regularly  traveling  back  and  forth  between  Wash- 
ington and  their  districts. 

On  the  average.  Representatives  were  found  to  work  an  11-hour 
day.  starting  at  8  :30  a.m.  and  ending  at  7 :30  p.m.  There  are  many 
variations,  but  there  is  no  question  that  Members  do  put  in  long  days. 
The  Commission  divided  time  spent  into  four  general  categories :  time 
on  the  floor  and  in  committee  and  subcommittee  meetings;  time  in  the 
office;  time  in  other  locations  in  Washington;  and  time  outside  of 
Washington.  These  findings  are  summarized  below. 

Allocation  of  Members'  time  among  general  categories 

Location  of  activity  :  Hours 

Time  on  floor  and  in  committee 4:25 

Time  in  office 3: 19 

Time  in  other  locations  in  Washington 2:02 

Other   1 :  40 

The  Commission  further  found  that  of  the  4  hours  and  25  minutes 
spent  on  the  floor  and  in  committee,  more  than  half  the  time  was  spent 
on  the  floor  alone.  Following  is  a  breakdown  of  time  Members  spend 
on  the  floor  and  in  committee. 

Allocation  of  Representative*'  time  on  the  floor  and  in  committee 

Time 
Activity  :  (hours  and  minutes) 


In  the  House  Chamber 

In  committee  meetings 

Hearings  

Business    

Markup    

Other   

In  subcommittee  meetings. 

Hearings   

Business    

Markup    

Other    

In  conference  meetings 


53 
43 
09 
04 
27 
03 
39 
17 
05 
15 
10 
10 


Total  hours 4:25 

A  Member  spends  almost  three  and  a  half  hours  in  the  Office  on  an 
average  day.  He  or  she  spends  roughly  three  quarters  of  an  hour 
meeting  with  constituents,  organized  groups,  the  press,  government 
officials,  as  well  as  dealing  with  office  management.  Almost  one  hour 
is  used  in  consultation  with  personal  and  committee  staff,  while 
five  minutes  i>  consumed  by  sessions  with  other  Representatives.  The 
Member  devotes  approximately  one  and  a  half  hours  to  the  prepara- 
tion <,f  legislation  and  speeches,  answering  mail,  reading,  and  tele- 
phone call-.  The  following  table  shows  the  division  of  time  among 
these  act  ivit  ii 
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Allocation  of  Representatives^  time  in  the  office 

Minutes 

With   constituents :  17 

With  organized  groups :  00 

With  others :  20 

With  personal  and  committee  staff :  53 

With  other  Memhers :  05 

Answering  mail  and  signing  letters :  46 

Preparing  legislation  and  speeches :  12 

Reading    :  11 

On  telephone :  26 


Total  hours 3:  19 

In  addition  to  legislative  and  office  duties,  Members  spend  two  hours 
a  day  in  other  locations  on  Capitol  Hill  and  in  Washington.  On  the 
average,  40  minutes  are  consumed  meeting  with  constituents  in  the 
Capitol  and  attending  receptions  on  the  Hill  and  in  other  parts  of 
Washington.  Members  devote  about  a  half  hour  to  meeting  with  other 
Members,  informal  groups,  and  party  leaders.  Personal  business,  which 
include  working  at  home,  requires  28  minutes  a  day.  Another  half  hour 
is  spent  traveling  to  appointments  in  Washington  and  consulting  with 
staff.  A  summary  of  these  activities  follows. 

Allocation  of  Representatives'1  time  in  other  locations  including 

Capitol  Hill    . 


With  constituents  in  Capitol. 

At  events 

With  leadership 

With  other  Members 

With  informal  groups 

In  party  meetings 

Personal  time 

Other  


Minutes 
09 

33 

03 
11 

08 
05 
2S 
25 


Total  hours 2:02 

The  four  tables  clearly  indicate  that  the  demands  on  a  Member's  time 
are  heavy;  their  days  are  long  and  fragmented.  Rarely  do  Members 
have  sufficient  blocks  of  time  to  think  about  the  implications  and  rami- 
fications of  various  public  policies.  As  a  result,  legislators  are  often 
compelled  to  rely  on  the  judgment  of  others — agency  officials,  staff, 
colleagues,  or  lobbyists  for  evaluation  on  legislation. 

No  matter  how  conscientious  or  capable  a  Member  might  be,  the 
fragmentation  of  his  or  her  time  hinders  the  effective  conduct  of  legis- 
lative, oversight,  and  representative  functions. 

Adding  to  the  difficulties  caused  by  the  fragmentation  of  the  Mem- 
bers' time  are  unpredictable  or  untimely  developments  in  scheduling. 
These  occur  when  the  Member  is  given  short  notice  that  he  or  she 
should  be  somewhere  other  than  where  he  or  she  planned  to  be.  The 
most  meticulously  planned  schedule  can  be  disrupted  by  changes  in 
committee  meetings,  unanticipated  meetings  with  colleagues  and  staff, 
or  a  surprise  visit  from  an  important  constituent. 

The  Commission  found  that  Members  are  frequently  confronted 
with  unpredictable  changes  in  their  schedules.  Some  legislators  have 
at  least  four  or  five  short  notice  schedule  changes  per  day.  Twenty- 
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four  percent  of  all  short  notices  involved  unexpected  meetings  with 
constituents.  Another  twenty-two  percent  of  short  notices  involved 
meetings  with  other  Representatives  and  staff  aides.  The  date  further 
revealed  that  62  percent  of  these  short  notices  occurred  in  the  after- 
noon, the  time  when  most  floor  sessions  are  held. 

The  data  on  the  use  of  a  Member's  time  clearly  indicate  that  commit- 
tee related  work  constitutes  a  significant  portion  of  his  time.  It  appears 
that  relieving  a  Member  from  his  committee  duties  would  be  of  sig- 
nificant assistance  in  providing  a  Member  sufficient  time  to  assume  the 
duties  of  an  Executive  official. 

Senate 

There  is  no  doubt  that  the  Senate  is  faced  with  the  same  time  and 
scheduling  problems  previously  enumerated  in  the  discussion  on  the 
House.  Senators,  too,  work  long  hours  and  their  time  is  severely  frag- 
mented. They  also  must  cope  with  lengthier  hours  on  the  floor  and 
in  committee  and  the  demands  of  a  more  politically  aware  and  govern- 
ment-affected constituency. 

The  following  chart  indicates  the  growth  of  legislative  activity  from 
the  80th  to  the  94th  Congresses.12 

U.S.  CONGRESS,  LEGISLATIVE  ACTIVITY:  80th  THROUGH  94th   CONGRESSES 

Number  of  Pages  of 
Pages  of          private  private                Vetoes* 
Public  bills     public  bills              bills              bills Vetoes  over- 
Congress                    enacted1       enacted2       enacted1  enacted2         Regular          Pocket            ridden3 

80th 

81st 

82d 

83d 

84th 

85th 

86th 

87th 

88th 

89th 

90th 

91st 

92d 

93d 

94th 

» Source:  Congressional  Record,  Daily  Digest. 

1  Sources:  U.S.  Statutes  at  Large;  American  Law  Library,  Library  of  Congress. 

'Sources:  U.S.  Congress.  Senate.  Secretary  of  the  Senate.  Presidential  vetoes.  Washington,  U.S.  Government  Printing 
Office,  1969;  also  selected  Congressional  Research  Service  compilations  by  Ronald  C.  Moe,  senior  analyst. 
1  This  information  is  not  readily  available. 

NOMINATIONS 

Consideration  of  nominations  is  a  major  responsibility  of  Senate 
committees  and  the  quantity  of  nominations  is  substantial  and  grow- 
ing. 

In  evaluating  nominations  the  committees  spend  weeks  on  investiga- 
tion and  several  days  in  hearings  before  extensive  floor  debate  and 
eventual   approval   of  the  nomination.  This  is  especially  true  when 
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j  i  B  Congress.  Bouse,  Committee  <>n  Bouse  Administration,  studios  Dealing  with 
Budgetary  Staffing  and  Administration  Activities  of  the  U.S.  House  of  Representatives. 
Committer  on   House  Administration.   U.S.  House  of  Representatives,   1978.   p.  73. 


65 

nominees  are  slated  for  positions  in  the  Cabinet  or  on  the  Supreme 
Court.  For  other  offices  the  scrutiny  has  been  less  systematic.  The  tend- 
ency has  been  to  go  along  with  the  President's  choice  unless  there  lias 
been  good  reason  to  do  otherwise.  As  a  result,  nominees  have  usually 
obtained  routine  approval. 

However,  as  a  part  of  recent  congressional  reassert] on  there  has  been 
a  revival  of  interest  in  nominations  within  the  Senate.  During  the  last 
several  years  the  number  of  controversial  nominations  sharply  in- 
creased. 

The  following  table  indicates  the  increase  in  the  number  of  nomina- 
tions the  Senate  considered  between  the  80th  and  94th  Congresses. 

Number  of  nominations,  80th  through  94th  Congresses 
Congress :  Nominations 

80th 66,  641 

81st   87,  266 

82d 46,  920 

83d 69,  458 

84th 84, 173 

85th 104, 193 

86th 91,  476 

87th 102, 849 

88th - 122, 190 

89th 123, 019 

90th 120, 231 

91.Jt   134, 464 

92d 117,  053 

93d 134,  384 

94th 133, 302 

Total 1,539,619 

CONSTITUENT    SERVICES 

In  addition  to  performing  a  variety  of  legislative  and  advisory  tasks, 
the  Senate  also  functions  as  a  major  service  organization.  And  Sena- 
tors take  these  services  seriously.  Little  research  has  been  done  in  this 
area,  but  the  Commission  on  the  Operation  of  the  Senate  was  able  to 
develop  a  general  profile  of  Senate  constituent  service  activities.  Bas- 
ing the  study  on  casework,  the  largest  single  service  area,  the  Commis- 
sion determined  that  because  volume  is  related  to  state  size,  the  most 
populous  states  received  a  disproportionate  share  of  the  mail.  The  fol- 
lowing table  shows  the  average  yearly  distribution  of  cases. 

Average  yearly  distribution  of  cases 

Small  States 1,000-2,000 

Medium-sized    States ^ 2,000-3,000 

Large  States 8,000-70,000+ 

Project  work  also  varies  by  state  size,  but  other  factors  can  influence 
the  number  of  projects  handled  by  a  Senator's  office ;  specific  state  prob- 
lems and  numerous  government  installations  contribute  to  state  project 
work. 

The  Commission  found  that  direct  constituent  requests  for  publica- 
tions and  general  information  seem  to  be  slightly  more  proportional  in 
volume  among  states.  Smaller  states  in  the  study  averaged  about  100 
requests  a  month  and  larger  states  about  300  per  month. 
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ALLOCATION    OF    A    SENATOR'S    TIME 

Effective  and  efficient  use  of  time  is  a  prominent  concern  of  Senators. 
In  efforts  to  find  ways  to  alleviate  the  problem  of  scheduling  a  Sena- 
tor's day,  the  Commission  on  the  Operation  of  the  Senate  undertook 
a  series  of  studies  to  determine  how  a  Senator  spent  his  time.  The 
resulting  data  were  compiled  from  time  logs  kept  by  Senators'  appoint- 
ment secretaries  from  February  to  May,  1976. 

The  studies  highlighted  the  nature  of  Senators'  days :  long,  frag- 
mented, and  unpredictable.  On  the  average,  Senators  put  in  an  11-hour 
day.  On  over  half  the  days  the  Senate  was  in  session  it  did  not  adjourn 
until  6  p.m.  or  later.  Despite  their  length,  each  senatorial  day  was  a 
scheduler's  nightmare.  There  were  constant  interruptions,  specific  ac- 
tivities took  an  unanticipated  amount  of  time,  and  seldom  were  there 
blocks  of  time  of  sufficient  duration  to  permit  Senators  to  follow 
through  to  their  satisfaction,  the  matter  at  hand. 

The  study  revealed  that  on  the  average,  only  one-third  of  Senators' 
time  was  spent  either  on  the  floor  or  in  committee.  Roughly  two  hours 
were  consumed  at  functions  outside  the  office,  with  another  two  hours 
being  taken  up  with  mail,  press  relations,  and  related  matters.  The 
two  and  a  half  hours  with  staff  overlapped  in  part  with  time  spent 
in  other  categories. 

Allocation  of  time  (hours  and  minutes)  among  major  activities1 

In  Senate  Chamber 1:35 

In  committee/subcommittee 2  :25 

Subtotal    4 :00 

Talking  with  constituents  and  interest  groups  in  Senate  office 1 :40 

Events  outside  of  office  (meetings,  speeches,  etc.) 2:10 

Mail  and  public  information 2:10 

Working  with  staff  and  reading  staff  papers 2:35 


1  Due  to  overlap  among  these  activities  the  total  time  exceeds  the  11-hour  average  day 
of  Senators.  These  time  figures  are  based  upon  accountings  for  entire  days  in  Washington. 

CONFLICT   BETWEEN    COMMITTEE   AND   FLOOR  ACTIVITY 

Senators  frequently  complain  that  they  have  too  many  committee 
and  subcommittee  meetings  scheduled  at  the  same  time.  The  Commis- 
sion'- analysis  showed  that  while  there  is  frequently  an  overlap  in 
meeting  times,  the  more  serious  problems  appear  to  be  conflicts  between 
committee  and  floor  activities,  and  between  those  legislative  responsi- 
bilities and  other  commitments. 

One  of  the  most  bothersome  conflicts  for  Senators  is  that  between 
committee  meetings  and  the  demands  of  the  floor.  Recorded  votes  and 
quorum  calls  in  particular  are  demands  on  a  Senator's  time  over  which 
he  or  she  seldom  has  much  control.  Most  of  this  conflict  occurs  in  the 
afternoon  because  most  of  the  recorded  votes  and  quorum  calls  come 
later  in  the  da  v.  and  the  morning  hours  are  seldom  taken  up  with  con- 
sidered ion  of  specific  bills  and  resolutions. 

The  chart  below  summarizes  the  monthly  trend  for  1975  in  the 
number  of  committee  and  subcommittee  meetings  and  the  number  of 
record  rotes  and  quorum  calls.  The  curves  follow  a  more  or  less  similar 
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pattern  through  August,  but  then  diverge  as  the  number  of  committee 
meetings  holds  to  a  higher  relative  frequency  through  November.18 

Pattern  of  Committee  .''.eetinrjs  and 
Record  Votes  and  Quorirr.  Calls  for  1973 


Committee 
meetings 


FLOOR   BUSINESS 

The  problems  caused  by  the  increase  in  legislative  activity  are  ex- 
acerbated by  scheduling  procedures  in  the  Senate.  Unlike  the  House, 
practices  and  procedures  of  calling  up  business  in  the  Senate  are 
highly  informal  and  flexible,  since  any  Senator  is  as  free,  under  the 
Rules,  as  the  leadership  to  move  to  call  up  a  measure.  By  the  same 
token,  any  Senator  is  free  to  object  to  a  motion  to  consider  a  measure. 
Coupled  with  the  protection  of  extended  debate  (Rule  XXII),  the 
question  of  whether  consent  will  be  obtained  to  call  up  a  measure  for 
consideration  in  the  Senate  is  sometimes  a  very  delicate  one.  In  addi- 
tion, the  Senate  does  not  have  a  counterpart  to  the  House  Rules  Com- 
mittee, which  proposes  the  terms  and  conditions  for  consideration  of 
legislation. 

This  problem  has  been  alleviated  somewhat  by  adherence  to  the 
deadlines  in  the  Budget  Act  and  by  the  use  of  unanimous  consent  agree- 
ments. Yet  some  Senators  believe  that  the  use  of  unanimous  consent 
agreements  has  denied  them  the  opportunity  to  participate  in  deter- 
mining the  conditions  concerning  the  calling  up  and  disposition  of 
measures. 

Additional  criticism  has  been  caused  by  the  waiving  of  the  one-day 
ulayover"  requirement  in  the  Senate  Rules  and  the  three-day  "layover" 
requirement  in  the  1970  Legislative  Reorganization  Act.  Layovers  can 


"U.S.  Congress.  Senate.  Commission  on  the  Operation  of  the  Senate.  Toward  a  Mod- 
ern State.  Final  Report  of  the  Commission  of  the  Senate.  December  1976.  p.  43. 
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be  waived  by  unanimous  consent  or  at  the  discretion  of  the  Majority 
and  Minority  Leaders,  often  with  short  notice. 

Another  concern  is  that  in  the  interest  of  keeping  Senate  business 
flowing  rapidly,  measures  are  often  called  up  with  little  or  no  warn- 
ing. Closely  associated  with  this  issue  is  the  inability  to  know  when  a 
session  will  end. 

Finally,  the  Senate  itself  does  not  always  have  the  ability  to  sched- 
ule the  pace  of  action  on  major  and  controversial  measures-.  That  body 
is  essentially  at  the  mercy  of  the  committees  of  jurisdiction  which 
apply  their  own  values  and  judgments  to  crucial  issues  of  timing,  both 
in  relation  to  executive  branch  initiatives  and  to  action  by  the  House. 
Analogous  to  this  concern  is  the  fact  that  closely  related  measures 
emerging  from  different  committees  may  arrive  at  the  Senate  floor  and 
be  proposed  for  consideration  without  any  coordination  between  or 
among  them. 

Again,  the  data  reveal  that  committee  related  work  constitutes  an 
important  portion  of  a  Senator's  day.  Relief  from  committee  duties 
certainly  would  aid  a  Senator  in  assuming  the  responsibilities  of  an 
executive  office.  However,  the  loss  of  committee  work  has  to  be  con- 
sidered as  having  an  impact  upon  the  role  of  a  Member  of  the  House 
or  the  Senate,  particularly  when  one  takes  into  account  the  crucial  part 
played  by  congressional  committees  in  the  legislative  process. 

POSSIBLE  TIME  DEMANDS  ON  A  MEMBER  ASSUMING  AN  EXECUTIVE  OFFICE 

Another  question  to  be  addressed  is  how  much  time  would  be  de- 
manded of  a  Member  by  the  duties  imposed  by  the  assumption  of 
executive  office? 

Although  no  quantitative  data  regarding  the  allocation  of  a  cabinet 
member's  time  could  be  obtained,  empirical  evidence  indicates  that  his 
or  her  day  is  also  long  and  demanding.  There  are  approximately  700 
top  executives — deputy  secretaries,  undersecretaries,  assistant  secre- 
taries, administrators,  deputy  administrators,  commissioners,  and  so 
on — who  are  appointed  to  office  in  the  agencies  and  departments  under 
the  Executive  schedule.14  As  the  duties  of  these  officials  are  varied  and 
wide-ranging,  this  paper  is  limited  primarily  to  the  cabinet  member 
and  the  key  executive  official. 

One  variable  to  consider  in  regards  to  the  demands  on  a  cabinet  ap- 
pointee's time  is  the  way  in  which  each  individual  President  uses  his 
cabinet,  for  essentially  cabinet  members  are  extensions  of  the  Presi- 
dent. Since  its  existence  is  based  on  custom  and  tradition  rather  than 
on  any  statutory  requirement,  the  President  may  use  the  Cabinet  as  he 
wishes:  he  may  seek  its  counsel  as  a  whole  or  individually;  he  may  call 
on  it  simply  to  signify  unity  within  his  administration  or  show  that 
he  is  taking  action ;  or  he  may  ignore  it  altogether. 

Another  variable  is  the  appointee  himself  or  herself.  The  demands 
on  the  time  of  each  official  frequently  depend  on  his  or  her  own  per- 
sonality and  political  talent  or  merely  on  the  accident  of  circum- 
stance- whether  he  or  she  happens  to  head  or  hold  a  crucial  position 
in  a  department  or  agency  dealing  with  a  currently  critical  issue. 

14  Hetfo,  Bngh.  A  Government  of  Strangers.  Washington,  D.C..  Urooklnes  Institution, 
1977   p   .in 


Even  if  their  counsel  is  not  sought  by  the  President,  Cabinet  mem- 
bers have  the  major  responsibility  for  running  their  departments  and 
proposing  legislation.  Executive  officials  hold  their  positions  for  rela- 
tively brief  periods;  they  must  learn  their  jobs  quickly.  And  if  (hey 
wish  to  accomplish  anything,  they  must  work  at  a  rapid  pace. 

The  official's  day  varies  with  his  or  her  department.  For  example, 
Secretaries  or  other  appointed  officials  in  State,  Treasury,  and  Com- 
merce are  likely  to  spend  more  time  than  others  on  foreign  travel.  On 
the  other  hand,  officials  at  Energy,  HUD,  Interior,  and  HEW  are 
likely  to  spend  more  time  on  Capitol  Hill  on  the  behalf  of  Administra- 
tion programs — an  activity  that  could  conceivably  be  undertaken  more 
efficiently  by  a  Member  of  Congress  knowledgeable  in  the  time-con- 
suming labyrinth  of  the  legislative  process. 

Cabinet  officers  deal  extensively  with  individuals  and  groups  outside 
their  organizations.  It  is  conjectured  that  they  spend  two-thirds  of  their 
time  on  external  relations; 15  testifying  before  Congress;  meeting  with 
individual  legislators ;  preparing  for  congressional  appearances ;  par- 
ticipating in  press  conferences,  interviews  and  other  media  events; 
maintaining  relations  with  the  department's  constituencies  through 
speeches,  travel,  and  meetings ;  and  engaging  in  symbolic  and  political 
activities,  especially  if  they  have  elective  backgrounds. 

Ultimately,  it  is  the  Member's  decision  as  to  how  his  or  her  time 
is  to  be  used,  where  priorities  are  to  be  placed,  and  which  demands 
will  be  met  immediately,  later,  or  possibly  never.  This  preliminary 
review  of  the  time  demands  on  Members  of  Congress  and  those  pos- 
sibly entailed  by  executive  office  indicate  that  each  of  these  uses  of  time 
are  important  by  any  standard  but  are  subject  to  different  emphases 
depending  on  the  priorities  the  individual  Member  places  on  his  or 
her  legislative,  representational,  institutional,  or  electoral  roles — much 
less  the  numerous  other  roles  available  to  Members.  The  proposed 
constitutional  amendment  offers  another  role  to  Members,  namely  that 
of  an  executive  official.  Whether  a  Member  deems  this  to  be  a  worth- 
while role  to  assume,  given  the  possible  costs  involved,  is,  finally,  the 
decision  of  the  Member  and  his  or  her  constituents. 


15  Hess,   Stephen.   Organizing  the  Presidency.  Brookings  Institution,  Washington,  D.C 
1976.  p.  36. 


7.  APPOINTMENT  OF  CABINET  AND  SUBCABINET  OF- 
FICIALS UNDER  PROPOSED  CONSTITUTIONAL  AMEND- 
MENT: THE  PARLIAMENTARY  EXPERIENCE 

(By  Judith  H.  Parris,  Specialist  in  American  National  Government, 
Government  Division,  the  Library  of  Congress,  Congressional  Re- 
search Service) 

This  analysis  responds  to  certain  questions  raised  in  your  letter 
of  July  30,  1979,  to  CRS  Director  Gilbert  Gude  concerning  your  pro- 
posed Constitutional  amendment,  which  would  permit  Members  of 
Congress  to  serve  as  executive  officials  under  specified  conditions. 

The  proposed  amendment  authorizes  Congress  to  designate  up  to  50 
offices  in  the  executive  branch  to  which  Members  would  be  eligible  for 
appointment  without  vacating  their  congressional  offices.  It  further 
provides  that  a  new  President  "shall  submit  en  bloc  a  list"  of  prospec- 
tive nominees  to  those  offices,  to  be  approved  by  the  House  and  Senate 
before  the  President  nominated  individuals  to  fill  the  offices.  If  neces- 
sary in  order  to  obtain  House  or  Senate  approval,  the  President  could 
submit  a  revised  list.  Once  the  House  and  Senate  had  approved  the 
list,  the  President  then  would  nominate  the  individuals,  subject  to  con- 
firmation by  the  Senate. 

You  asked  for  an  analysis  of  whether  these  procedures  would  delay 
the  appointment  of  the  Cabinet,  and  how  a  member  of  the  Cabinet 
could  influence  the  choice  of  subordinates  if  the  procedures  were  in 
effect. 

BACKGROUND 

Since  the  inauguration  of  President  Eisenhower  in  1953,  rapid  selec- 
tion of  the  new  Cabinet  has  become  customary,  so  that  leaders  of  the 
incoming  administration  are  in  place  as  soon  as  possible  after  Inaugu- 
ration Day.  Presidents-elect  have  named  their  choices  for  Cabinet 
officers  shortly  after  the  November  election,  and  Senate  committees 
have  held  their  confirmation  hearings  informally  during  the  time 
between  the  convening  of  Congress  on  January  3  and  the  Inaugura- 
tion on  January  20.  The  result  has  been  that  President  Eisenhower, 
for  example,  had  his  full  Cabinet  sworn  in  by  January  23,  1953.1 
All  the  members  of  President  Kennedy's  Cabinet  were  confirmed  on 
January  21,  1961. 2  President  Nixon's  Cabinet  members  were  all  con- 
firmed on  January  20,  1969,  except  for  Walter  J.  Hickel,  the  Secretary 
of  the  Interior,  who  was  not  approved  until  January  23,  1969.3  Ten 
members  of  President  Carter's  Cabinet  were  confirmed  on  January  20, 


1  Senate  Cabinet  Confirmations.  Congressional  Quarterly  Weekly  Report,  January  23. 
1953  :  128-130. 

8  Senate  Confirms  27  Top  Kennedy  Nominees.  Congressional  Quarterly  Weekly  Report. 
January  27,  1961 :  108-109. 

3  Cabinet  Confirmations.  Congressional  Quarterly  Weekly  Report,  January  24,  1969  :  145. 
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1977 ;  Joseph  A.  Calif  ano  was  confirmed  as  Secretary  of  Health,  Edu- 
cation, and  Welfare  on  January  24;  Grimn  B.  Bell,  as  Attorney  Gen- 
eral on  January  25;  and  F.  Kay  Marshall  as  Secretary  of  Labor  and 
Andrew  Young  as  Ambassador  to  the  United  JSations,  on  January  26. * 
Most  other  high-level  officials  of  the  executive  branch  also  are  nomi- 
nated by  the  President  subject  to  confirmation  by  the  Senate.5  This 
group  includes  sub-Cabinet  officials  of  the  departments,  heads  of  in- 
dependent agencies,  some  top  officials  of  agencies  in  the  Executive 
Office  of  the  President,  and  others.  Within  the  Cabinet-level  agencies, 
the  question  of  whether  the  President  or  the  Secretary  has  made  the 
effective  choice  of  subordinate  officials  has  to  some  extent  depended 
on  the  inclinations  of  Presidents  (and  Cabinet  officials).  In  some  in- 
stances, a  President-elect  has  selected  subordinate  officials  even  before 
choosing  the  Secretary.  For  example,  President  Kennedy  announced 
his  intention  to  appoint  G.  Mennen  Williams  as  Assistant  Secretary  of 
State  for  African  Affairs  on  December  1, 1960 ;  it  was  not  until  Decem- 
ber 12  that  he  announced  the  prospective  appointments  of  Dean  Rusk 
as  Secretary  of  State  and  Chester  Bowles  as  Under  Secretary  of  State. 
"By  that  time,"  according  to  authoritative  commentators,  "it  was  also 
known  that  Kennedy  had  offered  the  post  of  Ambassador  to  the  United 
Nations  to  Adlai  Stevenson  *  *  *"  G  In  contrast,  President  Carter  seems 
to  have  relied  much  more  extensively  on  the  judgment  of  Cabinet  offi- 
cers in  the  selection  of  subordinate  officials.  He  made  it  clear  that  he 
regarded  the  appointments  as  the  responsibility  of  the  Cabinet  officers. 
Reportedly,  the  White  House  did  not  veto  any  of  the  Cabinet  members' 
selections  during  the  opening  months  of  the  Carter  Administration.7 
With  an  elaborate  screening  process  for  prospective  appointees  involv- 
ing the  Federal  Bureau  of  Investigation,  the  Civil  Service  Commission, 
the  Internal  Revenue  Service,  and  the  White  House  staff  as  well  as 
the  Cabinet  members,  the  filling  of  sub-Cabinet  positions  in  the  Carter 
Administration  took  notably  longer  than  similar  appointments  of  pre- 
vious Presidents.8 

ANALYSIS 

There  appear  to  be  a  number  of  dimensions  to  the  questions  that  you 
raise.  The  draft  amendment  refers  to  "offices  in  the  Executive  Branch, 
not  to  exceed  50  in  number."  It  does  not  specify  which  offices,  or  the 
nature  of  the  offices,  leaving  that  determination  to  Congress.  It  is  pos 
sible  that  Congress  might  decide  to  select  50  offices  other  than  sub- 
ordinate offices  within  Cabinet-level  departments — positions  as  the 
heads  of  Cabinet  departments  or  independent  agencies,  positions  with- 
in the  Executive  Office  of  the  President,  or  others.  Eor  these  appoint- 
ments, the  problem  of  the  Cabinet's  role  in  selection  would  not  arise. 

Also,  the  choice  of  sub-Cabinet  officials  is  ultimately  a  Presidential 
choice.  The  President  lias  the  Constitutional  responsibility.  It  is  the 

*10  Carter  Nominee*  Win  Senate  Confirmation.  Congressional  Quarterly  Weekly  Report, 
January  22,  1077  :  10.",;  Cabinet  Confirmations  Congressional  Quarterly  Weekly  Report. 
Jannarv  2ft,  lft77     174. 

'Zarltsky,  Howard,  and  Richard  Alkie  Statutory  Positions  Requiring  Appointment  by 
tin-  President  flowing  Term,  Compensation,  and  any  other  special  Provisions.  CRS  Re- 
port. January  107fi. 

"Mann.  Dean  K.,  with  Jameson  \\  Dolg.  The  Assistant  Secretaries:  Problems  and 
Processes  <>f  Appointment    Washington.  The  Brookings  institution,  ior»r»,  p.  74. 

'Cross,  Mercer  Delav  <m  Top  Jons:  Good  or  Pud?  Congressional  Quarterly  Weekly  Re 
pert.  March  S,  1977     898 

"Ibid.,  p.  31)7. 
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President  who  sends  the  name  to  the  Senate,  not  the  Cabinet  officer. 
While  some  members  of  the  Cabinet  have  exercised  influence  in  choos- 
ing their  subordinates,  it  has  been  only  when  the  President  has 
delegated  them  this  authority.  Most  Presidents  have  recognized  a  sub- 
stantial advantage  in  retaining  the  appointment  power  for  them- 
selves. When  they  have  delegated  some  of  this  responsibility,  they 
have  generally  delegated  it  to  the  White  House  staff,  rather  than  to 
Cabinet  officers,  and  reserved  the  final  decision  for  themselves.  The 
role  of  Cabinet  officers  in  sub-Cabinet  appointments  has  been  only 
what  a  President  has  permitted  it  to  be. 

Similarly,  delay  in  the  appointments  process  has  been  a  matter  of 
Presidential  choice  as  well  as  Constitutional  structure.  Since  1952, 
each  of  the  newly-elected  Presidents  has  sought  to  have  his  Cabinet 
in  office  as  quickly  as  possible.  As  a  result,  the  Presidents-elect  have 
moved  rapidly  in  making  these  appointments.  The  Senate  has  re- 
sponded by  acting  with  alacrity  on  Cabinet  appointments,  even  those 
that  have  been  controversial  (Charles  E.  Wilson  in  1953,  Walter 
Hickel  in  1969,  and  several  of  the  Carter  appointees).  As  a  result, 
every  newly-elected  President  during  this  time  period  had  his  full 
Cabinet  in  office  within  a  week  of  his  Inauguration.  However,  Presi- 
dents have  differed  in  their  preferences  about  the  speed  of  making 
sub-Cabinet  appointments.  As  already  noted,  President  Carter  chose 
the  slower  approach,  at  least  in  part  because  he  wanted  to  select  well- 
qualified  people  and  believed  that  a  deliberate  process  was  necessary 
to  insure  that  end. 

Under  the  proposed  amendment,  it  might  be  good  politics  for  a 
President  to  make  a  rapid  selection  of  the  slate  of  50  Members  of  Con- 
gress and  others  designated  to  serve  in  the  Administration.  A  swift 
selection  of  the  group  might  serve  to  broaden  the  Presidential  base  in 
Congress  by  indicating  the  support  of  the  Members  who  agreed  to 
serve  and  the  Presidential  concern  for  Capitol  Hill  in  making  their 
selection  a  high-priority  item.  Such  a  move  would  seem  inclined  to 
establish  a  tone  of  fundamental  good  will  in  legislative-executive  rela- 
tions that  might  serve  the  President  well  in  further  dealings  with 
Congress.  Such  a  rapid  selection  would  not  appear  to  be  an  undue 
burden  on  the  Presidency.  Assembling  the  list  of  50  names  could  be 
done  well  before  the  Inauguration;  similar  strategic  thinking  about 
major  appointments  has  become  customary  during  recent  Presidential 
elections  and  transitions.  The  Cabinet  could  be  selected  simultane- 
ously in  order  to  allow  its  members  whatever  influence  on  the  choice 
of  affected  subordinates  the  President  wanted. 

The  question  arises  as  to  the  precise  meaning  of  "undue  delay"  in 
the  selection  of  officials  of  the  new  administration.  Given  the  recent 
tradition  of  appointment  of  the  Cabinet  within  a  week  of  the  Inaugu- 
ration, delay  might  be  considered  to  be  the  failure  to  have  the  Cabinet 
in  office  by  the  end  of  January  in  the  first  year  of  the  President's  term. 
Given  the  President's  power  to  revise  the  list  of  50  names  in  the  event 
of  congressional  opposition,  however,  "undue  delay"  might  be  con- 
strued to  mean  a  longer  period  under  the  proposed  new  procedures. 
The  issue  might  be  discussed  in  hearings,  report  language,  and  floor 
debate  on  the  proposed  amendment. 

There  is  little  question  that  some  delay  in  making  the  appointments 
would  be  possible  if  Congress  chose  to  move  at  a  deliberate  pace.  Con- 
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gress  would  have  to  enact  a  statute  identifying  the  50  offices  before 
any  slate  of  appointees  could  be  chosen.  Sending  the  list  of  50  names 
to  Congress  for  action  would  take  time.  Adding  involvement  of  the 
House  to  the  Senate's  traditional  role  in  the  appointments  process 
would  provide  additional  opportunities  for  delay.  Referral  of  the 
list  of  50  appointees  to  the  appropriate  standing  committees  of  the 
House  and  Senate  would  require  the  establishment  of  procedures  in 
both  bodies.  Individual  names  might  be  referred  to  the  appropriate 
authorizing  committees  of  the  Senate,  as  has  been  done  for  ordinary 
nominations ;  or  some  other  procedure  might  be  agreed  to  by  unanimous 
consent.  The  House  might  refer  each  name  to  a  standing  committee, 
as  has  been  done  for  Vice  Presidential  nominations  under  the  25th 
Amendment,  or  the  Speaker  might  exercise  his  power  to  create  ad 
hoc  committees  for  matters  involving  the  jurisdictions  of  several  com- 
mittees, or  some  other  procedure  might  be  devised.  Making  these  pro- 
cedural decisions  could  take  time  in  the  consideration  of  the  initial 
list  of  50  names.  In  any  case,  the  more  committees  became  involved, 
the  greater  the  possibilities  for  delay.  Extended  debate  on  the  list 
would  be  possible  on  the  Senate  floor,  thus  delaying  the  consideration 
of  the  individaul  nominees.  For  that  reason,  procedural  safeguards 
to  guarantee  the  consideration  of  the  list,  perhaps  similar  to  those 
for  the  consideration  of  congressional  budget  resolutions,  might  be 
desirable. 

Altogether,  the  problems  that  you  anticipated  appear  to  be  real 
but  not  insuperable.  Delay  in  approving  the  Cabinet  and  list  of  50 
appointees  would  be  possible.  Delay  is  also  possible  under  the  existing 
system;  but  even  when  nominations  have  aroused  some  opposition, 
tneir  approval  has  been  rapid,  apparently  because  the  feeling  of  good 
will  toward  a  newly-elected  President.  Evidently  it  has  served  no 
one's  advantage  to  mount  a  serious  attempt  to  prevent  a  President 
from  appointing  the  Cabinet  of  his  choice.  Thus,  even  though  the 
proposed  amendment  would  provide  many  new  procedural  opportuni- 
ties for  delay,  it  seems  unlikely  to  occur,  particularly  if  procedural 
safeguards  to  limit  debate  are  built  into  the  process.  Giving  Cabinet 
members  some  say  in  the  choice  of  their  subordinates  has  been  a  matter 
of  Presidential  discretion  and  probably  would  continue  to  be  so  under 
the  proposed  amendment.  Building  on  past  practice,  an  incoming 
President  could  work  out  well  in  advance  of  the  Inauguration  a  leader- 
ship team  that  included  the  Cabinet  and  list  of  50  appointees  who  were 
acceptable  to  appropriate  Cabinet  Members. 

I  trust  that  this  analysis  will  be  of  use  to  you. 


III.  PRESS  COMMENTS  ON  PROPOSED  AMENDMENT 

1.  LET'S  PUT  MEMBERS  OF  CONGRESS  IN  THE  CABINET 

(By  Richard  L.  Strout,  Christian  Science  Monitor,  July  27,  1979) 

Washington.  There  comes  across  my  desk  this  week  a  proposal 
which  I  thoroughly  endorse,  to  amend  the  Constitution  to  permit 
members  of  Congress  to  serve,  without  additional  compensation,  in  the 
executive  branch  of  government.  It  comes  from  a  thoughtful  congress- 
man, Henry  S.  Reuss  (D)  of  Wisconsin,  chairman  of  the  Committee 
on  Banking,  Finance  and  Urban  Affairs.  In  effect  it  would  permit 
congressmen  to  serve  in  the  President's  Cabinet.  It  would  throw  a 
bridge  over  that  increasingly  alarming  chasm,  the  separation  of  the 
White  House  from  Congress. 

Both  President  Carter  and  Vice-President  Mondale  have  urged  a 
part- way  institutional  rapproachement.  On  pages  144-145,  and  again 
on  page  170,  of  "Why  Not  the  Best?"  candidate  Carter  in  1975  urged 
that  the  President's  Cabinet  "appear  before  joint  sessions  of  the  Con- 
gress to  answer  written  questions."  He  said  that  "in  England  I  was 
particularly  impressed  with  the  interrogation  of  the  Cabinet  ministers 
in  the  House  of  Commons  and  believe  that  it  would  be  helpful 
here.  .  .  ." 

Sen.  Walter  F.  Mondale,  before  he  became  Vice-President  wrote  a 
book,  "The  Accountability  of  Power"  (1975).  He  watched  the  Cabinet 
question  period  in  Canada,  not  England.  He  devoted  four  pages  to  it 
(148-151)  observing  enthusiastically,  "I  recently  watched  a  question 
period  during  a  session  of  the  Canadian  Parliament  and  came  away 
even  more  convinced  of  the  validity  of  the  process."  Mr.  Mondale 
when  he  was  a  senator  actually  sponsored  legislation  to  further  his 
question  period  idea. 

I  defy  anyone  to  contemplate  the  developments  of  the  last  three 
weeks  in  Washington  without  the  feeling  that  somehow  or  other  we 
must  bring  the  executive  and  legislative  branches  of  the  government 
into  closer  working  harmony.  The  need,  I  think,  has  been  growing  in 
the  past  half  century.  Things  are  moving  faster ;  we  need  quicker  deci- 
sions. A  lot  could  be  done  without  amending  the  Constitution  though 
Messrs.  Carter  and  Mondale  have  done  little  to  advance  their  promis- 
ing proposal  for  Cabinet  question  time  in  Congress.^ 

Now  comes  Mr.  Reuss  with  a  much  more  radical  proposal.  Why 
shouldn't  some  members  of  the  presidential  Cabinet  be  selected  right 
out  of  Congress  itself,  as  they  are  in  Canada  and  England,  and  every 
other  parliamentary  democracy  ? 

The  obstacle  is  Article  I,  section  6  of  the  Constitution,  which  flatly 
prohibits  members  of  Congress  from  being  "officers"  of  the  United 
States — Cabinet  or  sub-Cabinet  officials.  "All  the  other  major  demo- 
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cratic  government  systems  .  .  .  have  governments  comprised  of  lead- 
ing legislators,"  Mr.  Reuss  notes. 

It  was  a  Frenchman,  Montesquieu,  who  invented  the  separation  of 
powers,  and  checks  and  balances.  America  was  afraid  of  monarchy 
and  George  III.  A  legitimate  fear  at  the  time ;  but  today  the  danger 
may  be  a  government  deadlock  and  stalemate  where  the  public's  furi- 
ous clamor  for  a  "strong"  president  breaks  through  the  orderly  demo- 
cratic process. 

The  Reuss  idea  deserves  discussion.  It  isn't  the  parliamentary  sys- 
tem. Selection  of  the  chief  executive  would  still  be  by  the  people  (or 
at  any  rate,  the  electoral  college)  and  not  the  legislature;  and  there 
would  be  no  power  of  the  legislators  to  topple  the  government  at  any 
time  by  a  no-confidence  vote.  As  Mr.  Reuss  puts  it : 

"The  American  people  feel  that  their  government — President  and 
Congress — is  failing  them,  and  they're  right.  This  President,  and 
others  before  him,  has  not  been  governing  effectively,  because  some  of 
his  associates  lack  skill  in  the  art  of  government.  Congress  in  turn, 
frustrated  because  of  its  inability  under  the  Constitution  to  fully  par- 
ticipate in  decisionmaking  on  vital  questions  like  inflation,  energy, 
and  unemployment,  increasingly  diverts  itself  with  empire  building, 
public  relations  grandstanding,  and  niggling,  piddling  quarrels  with 
each  other  and  the  President." 

Maybe  they  would  work  better  together  if  more  closely  joined.  It's 
an  interesting  idea.  If  there's  a  better  solution  what  is  it? 


2,  SPLIT  OF  TOP  OFFICE  WOULD  CURB  PERFORMANCE 
(By  Stephen  Hess,1  San  Diego  Union,  September  30,  1979) 

Life  in  the  Republic  isn't  going  well  at  the  moment,  which  is  usually 
the  time  when  some  people  come  forth  with  proposed  "reforms,"  im- 
plying that  they  know  how  to  do  things  better.  One  reformer  who 
always  leaves  me  breathless  is  Congressman  Henry  S.  Reuss,  Democrat 
of  Milwaukee. 

Several  years  ago  his  solution  to  the  problem  of  presidents  being 
overburdened  with  frivolous  duties — and  thus  not  having  enough  time 
to  devote  to  the  serious  matters  of  governance — was  a  constitutional 
amendment  to  create  a  chief  of  state.*  In  addition  to  having  a  presi- 
dent, the  United  States  would  also  get  a  sort  of  Queen  of  England, 
who  would  be  around  to  cut  ribbons  and  hold  teas. 

What's  wrong  with  this  Reuss  plan  is  that  the  ceremonial  functions 
of  the  presidency  are  not  inherently  time-consuming.  Presidents  spend 
as  much  time  as  they  do  on  such  activities  because  they  enjoy  them 
(Presidents,  too,  deserve  to  have  some  fun),  and  because  symbolic  re- 
wards (like  being  invited  to  a  White  House  dinner)  have  become 
important  "bargaining  chips"  in  gaining  support  from  legislators  and 
constituent  groups. 

Now  Representative  Reuss  has  come  up  with  a  new  proposal  for 
another  constitutional  amendment.  This  one  is  designed  "to  bridge 
the  gap  between  Congress  and  the  Executive."  Reuss  wants  Congress 
to  be  able  to  designate  up  to  50  offices  in  the  executive  branch  that  could 
be  filled  with  members  of  the  Senate  and  the  House  of  Representatives. 
Legislators  chosen  for  any  of  these  jobs  would  retain  their  seats  in 
Congress. 

Reuss  thinks  that  "strict  separation  of  powers,  while  appropriate  in 
1789,  may  no  longer  be  the  best  basis"  on  which  to  run  an  "infinitely 
larger  and  more  complex  government."  He  says  that  his  amendment 
would  "emphasize  cooperation  rather  than  stalemate."  He  also  thinks 
that  it  "would  make  service  in  Congress  more  attractive." 

The  proposal  is  a  new  wrinkle  in  an  old  tradition.  George  Pendleton 
in  1864  proposed  seats  in  Congress  for  certain  members  of  the  presi- 
dent's cabinet.  The  idea  was  not  that  the  cabinet  should  come  from 
Congress,  but  rather  that  the  cabinet  should  be  added  to  Congress. 

Reuss'  amendment  is  more  like  a  limited  version  of  a  plan  that  Wood- 
row  Wilson  devised  when  he  was  still  a  senior  at  Princeton.  The 
future  president  suggested  that  the  entire  cabinet  be  made  up  of  sit- 
ting members  of  Congress.  Such  thoughts  have  been  so  intriguing  over 
the  years  that  Stephen  Horn,  in  his  book,  "The  Cabinet  and  Congress" 
(Columbia  University  Press,  1960),  is  able  to  list  47  congressional 


1  Stephen  Hess  is  a  senior  fellow  of  the  Brookings  Institution  in  Washington,  D.C.  He 
was  a  member  of  the  White  House  staff  in  the  Eisenhower  and  Nixon  administrations. 
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bills  that  have  been  introduced  to  change  the  relationship  between  Con- 
gress and  the  cabinet. 

Why  am  I  so  offended  by  the  Reuss  proposal?  Is  it  that  I  feel  a 
reverence  for  the  Constitution  ?  After  all,  as  Reuss  points  out,  things 
that  were  once  appropriate  need  not  always  remain  appropriate.  Is  it 
because  I  know  that  unanticipated  consequences  will  flow  from  this 
change  ?  If  this  reasoning  is  to  govern  our  behavior,  no  changes  would 
ever  be  made. 

No,  I  feel  I  have  more  serious  objections. 

The  doctrine  of  strict  separation  of  powers  is  right.  Members  of  Con- 
gress should  be  answerable  only  to  their  constituents,  and  not  to  the 
president  as  well.  The  "conflict''  built  into  our  system  may  be  confusing 
and  troubling,  but  in  the  long  run  it  is  more  useful  than  whatever 
additional  "cooperation"  might  result  from  the  Reuss  plan. 

Congressman  Reuss  makes  his  suggestion  because  "government  is  not 
working  as  well  as  it  could."  True,  but  I  doubt  that  his  proposal 
addresses  the  real  reasons  why  this  is  so.  The  intransigence  of  Con- 
gress certainly  has  created  problems  for  Jimmy  Carter.  Yet  neither 
lias  Mr.  Carter  displayed  much  skill  in  his  dealings  with  the  legislature. 
Nor  is  this  the  basic  cause  of  Mr.  Carter's  failure  to  perform  as  a  force- 
ful leader. 

The  Reuss  plan  may  not  make  any  sense  to  me,  but  it  is  not  the 
silliest  idea  we  will  be  exposed  to  at  this  moment  when  life  is  not 
going  well  in  the  Republic. 

Serious  suggestions  for  ways  out  of  our  difficulties  should  get  serious 
consideration.  Yet  before  we  rush  into  reconstructing  our  major  insti- 
tutions, let's  remember  that  this  is  panacea  time — again. 


HENRY  S.  REUSS  COMMENTS  ON  STEPHEN  HESS 

ARTICLE* 

In  1975, 1  introduced  the  amendment  Mr.  Hess  discusses.  As  he  says, 
it  would  have  created  an  elective  office  of  Chief  of  State.  In  such  an 
office  would  have  been  placed  the  symbolic  and  ceremonial  functions 
which  impose  such  a  heavy  burden  on  the  time  and  energy  of  the 
President  under  our  present  constitutional  system. 

Mr.  Hess  suggests  that  the  President  performs  his  ceremonial  duties 
for  enjoyment  and  as  bargaining  chips.  There  is  some  truth  to  the 
latter  reason,  but  my  amendment  would  not  have  precluded  the  Presi- 
dent from  social  functions  he  felt  to  be  important  to  his  substantive 
duties.  It  would  merely  have  freed  him  from  those  purely  ceremonial 
duties  which  devolve  upon  him  because  of  his  role  as  the  nation's  Chief 
of  State. 

I  think  that  Mr.  Hess  overstates  the  fun  that  Presidents  derive  from 
these  ceremonial  duties.  Wiley  Buchanan  and  James  Symington,  pro- 
tocol chiefs  in  the  Eisenhower  and  Johnson  administrations,  respec- 
tively, have  both  reported  on  the  attempts  of  those  two  presidents  to 
reduce  the  time  spent  receiving  foreign  diplomats,  a  duty  imposed  on 
the  President  by  the  Constitution. 

Clinton  Rossiter,  an  authority  on  the  Presidency,  underlined  the 
fact  that  the  President's  ceremonial  function  is,  as  the  office  is  now 
constituted,  an  intrinsic  part  of  the  job : 

First,  the  President  is  Chief  of  State.  He  remains  today,  as  he  has  always  been, 
the  ceremonial  head  of  government  of  the  United  States,  and  he  must  take  part 
with  real  or  apparent  enthusiasm  in  a  range  of  activities  that  would  keep  him 
running  and  posing  from  sunrise  to  bedtime  if  he  were  not  protected  by  a  cold- 
blooded staff.  Some  of  these  activities  are  solemn  or  even  priestly  in  nature: 
others  through  no  fault  of  his  own  are  flirtations  with  vulgarity.  The  long 
catalogue  of  public  duties  that  the  Queen  discharges  in  England,  the  President 
of  the  Republic  in  France,  and  the  Governor-General  in  Canada  is  the  Presi- 
dent's responsibility  in  this  country,  and  the  catalogue  is  even  longer  because  he 
is  not  a  king,  or  even  the  agent  of  one,  and  is  therefore  expected  to  go  through 
some  rather  undignified  paces  by  a  people  who  think  of  him  as  a  combination  of 
scoutmaster,  Delphic  oracle,  hero  of  the  silver  screen,  and  father  of  the  multi- 
tudes. 

As  figurehead  rather  than  working  head  of  our  government,  he  greets  dis- 
tinguished visitors  from  all  parts  of  the  world,  lays  wreaths  on  the  tomb  of  the 
Unknown  Soldier  and  before  the  statue  of  Lincoln,  makes  proclamations  of 
thanksgiving  and  commemoration,  bestows  medals  on  flustered  pilots,  holds  state 
dinners  for  the  diplomatic  corps  and  the  Supreme  Court,  lights  the  nation's 
Christmas  tree,  buys  the  first  poppy  from  the  Veterans  of  Foreign  Wars,  gives 
the  first  crisp  banknote  to  the  Red  Cross,  throws  out  the  first  ball  for  the  Sen- 
ators (the  harmless  ones  out  at  Griffith  Stadium),  rolls  the  first  eggs  for  the 
Easter  Bunny,  and  in  the  course  of  any  month  greets  a  fantastic  procession  of 
firemen,  athletes,  veterans.  Boy  Scouts.  Campfire  Girls,  boosters,  hog  caller*, 
exchange  students,  and  heroic  school  children.  The  annual  United  Fund  Drive 
could  not  possibly  get  underway  without  a  five-minute  telecast  from  the  "White 
House ;  Sunday  is  not  Sunday  if  the  President  and  his  lady  skip  church ;  a  pub- 
lic-works project  is  not  public  until  the  President  presses  a  silver  key  in  Wash- 
ington and  explodes  a  charge  of  dynamite  in  Fort  Peck  or  Hanford  or  the  Ten- 
nessee Valley. 
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The  President  is  not  permitted  to  confine  this  sort  of  activity  to  the  White 
House  and  the  city  around  it.  The  people  expect  him  to  come  to  them  from  time 
to  time,  and  the  presidential  grand  tour,  a  precedent  set  conspicuously  by  George 
Washington,  is  an  important  aspect  of  the  ceremonial  function.  Nor  is  this  func- 
tion, for  obvious  political  and  cultural  reasons,  unstained  with  commercialism. 
If  it  isn't  one  "Week"  for  him  to  proclaim  or  salute,  it's  another,  and  what  Pres- 
ident, especially  in  an  election  year,  would  turn  away  the  Maid  of  Cotton  or  the 
Railroad  Man  of  the  Year  or,  to  keep  everybody  happy,  the  Truck  Driver  of  the 
Year  from  the  White  House  door? 

The  activities  Rossiter  describes  necessarily  intrude  on  the  Presi- 
dent's burden  of  substantive  duties,  a  burden  which  previous  Presi- 
dents have  described  as  crushing  in  itself  and  which  is,  after  all,  the 
President's  main  job. 

Woodrow  Wilson  once  said  that  the  Presidency  "requires  the  con- 
stitution of  an  athlete,  the  patience  of  a  mother,  the  endurance  of  an 
early  Christian."  Harry  Truman  called  the  job  "like  riding  a  tiger.  A 
man  has  to  keep  riding  or  be  swallowed." 

From  the  very  beginning,  Presidents  have  groaned  at  the  severity 
of  the  burden  imposed  on  them  by  the  oath  of  office.  Washington  called 
the  duties  of  the  office  "arduous";  Adams  called  them  "oppressive"; 
and  Jefferson  called  them  "drudgery". 

As  James  Monroe  was  about  to  leave  the  White  House,  he  sent  Con- 
gress "a  few  remarks  .  .  .  founded  on  my  own  experience,  in  this  office. 
Beyond  a  certain  limit",  he  wrote,  "no  one  can  go.  If  unimportant  de- 
tails are  forced  upon  the  attention  of  the  President,  he  loses  the  time 
he  ought  to  devote  to  matters  of  greater  importance.  The  higher  duties 
of  his  office",  said  Monroe,  "are  sufficient  to  employ  the  whole  mind, 
and  unceasing  labors,  of  any  individual  .  .  ."  Among  these  duties  he 
cited  the  message  to  Congress,  the  replies  to  calls  for  information,  per- 
sonal contact  with  members  of  Congress,  and  "the  supervision  and 
control  of  the  several  departments  so  as  to  preserve  efficiency  in  each, 
and  order  and  consistency  in  the  general  movement  of  the  Govern- 
ment." Monroe  was  one  of  the  first  to  suggest  the  desirability  of  aid 
to  the  President. 

In  December,  1848,  President  Polk  made  this  entry  in  his  diary : 

The  public  have  no  idea  of  the  constant  accumulation  of  business  requiring 
the  President's  attention.  No  President  who  performs  his  duty  faithfully  and 
conscientiously  can  have  any  leisure.  If  he  entrusts  the  details  and  smaller  mat- 
ters to  subordinates,  constant  errors  will  occur.  I  prefer  to  supervise  the  whole 
operations  of  the  Government  myself  rather  than  entrust  the  public  business  to 
subordinates,  and  this  makes  my  duties  very  great. 

The  task  undermined  Polk's  health,  and  he  died  shortly  after  leaving 
the  White  House. 

President  Cleveland  wrote :  "I  do  not  want  the  office.  It  involves  a 
responsibility  beyond  human  strength  to  a  man  who  brings  conscience 
to  the  discharge  of  his  duties." 

Benjamin  Harrison  said  :  ".  .  .  and  it  is  a  rare  piece  of  good  fortune 
during  the  early  months  of  an  administration  if  the  President  gets  one 
wholly  uninterrupted  hour  at  his  desk  each  day.  His  time  is  so  broken 
into  hits  that  he  is  often  driven  to  late  night  work,  or  to  set  up  a  desk 
in  his  bedroom  when  preparing  a  message  or  other  paper  requiring 
unbroken  attention." 

President  Tnft  said :  "T  have  come  to  the  conclusion  that  the  major 
part  of  the  work  of  a  President  is  to  increase  the  £ate  receipts  of  expo- 
sitions and  fairs  and  bring  tourists  into  the  town." 
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Coolidge  wrote : 


The  duties  of  the  Presidency  are  exceedingly  heavy.  The  responsibilities  are 
overwhelming.  But  it  is  my  opinion  that  a  man  of  ordinary  strength  can  carry 
them  if  he  will  confine  himself  very  strictly  to  a  performance  of  the  duties  that 
are  imposed  upon  him  by  the  Constitution  and  the  law.  If  he  permits  himself  to 
be  engaged  in  all  kinds  of  outside  enterprises,  in  furnishing  entertainment  and 
amusement  to  great  numbers  of  public  gatherings,  undertaking  to  be  the  source  of 
inspiration  for  every  worthy  public  movement,  for  all  of  which  he  will  be  ear- 
nestly besought  with  the  inference  that  unless  he  responds  civilization  will  break 
down  and  the  sole  responsibility  will  be  on  him,  he  will  last  in  office  about  90  days. 

President  Hoover  complained : 

Another  of  these  useless  exhaustions,  which  had  always  plagued  Presidents, 
was  signing  routine  paper.  No  man  could  read  them  even  on  a  twenty-four-hour 
shift.  They  comprise  all  military  officers'  commissions,  many  appointments  of 
civil  servants,  Treasury  orders,  documents  relating  to  the  guardianship  of  in- 
dividual Indians,  pension  authorities,  etc.,  all  of  which  the  President  could  only 
sign  on  the  dotted  line  and  trust  to  Heaven  and  his  Cabinet  officers  that  they 
were  all  right. 

President  Truman  reflected  on  "the  weight  of  its  unbelievable  bur- 
dens," referred  to  the  Presidency  as  a  "man-killer,"  and  concluded  that 
"the  pressures  and  complexities  of  the  Presidency  have  grown  to  a 
state  where  they  are  almost  too  much  for  one  man  to  endure." 

In  his  memoirs  Truman  wrote : 

I  have  learned  that  one  of  the  hardest  things  for  the  President  to  do  is  to  find 
time  to  take  stock.  I  have  always  believed  that  the  President's  office  ought  to  be 
open  to  as  many  citizens  as  he  can  find  time  to  talk  to ;  that  is  part  of  the  job, 
to  be  available  to  the  people,  to  listen  to  their  troubles,  to  let  them  share  the  rich 
tradition  of  the  White  House.  But  it  raises  havoc  with  one's  day,  and  even  though 
I  always  got  up  early,  usually  was  at  work  ahead  of  the  staff,  and  would  take 
papers  home  with  me  at  night  to  read,  there  always  seemed  to  be  more  than  I 
could  do. 

President  Eisenhower  said : 

Of  course,  the  duties  of  the  President  are  essentially  endless.  No  daily  sched- 
ule of  appointments  can  give  a  full  timetable — or  even  a  faint  indication — of 
the  President's  responsibilities.  Entirely  aside  from  the  making  of  important 
decisions,  the  formulation  of  policy  through  the  National  Security  Council,  and 
the  Cabinet,  cooperation  with  the  Congress  and  with  the  States,  there  is  for  the 
President  a  continuous  burden  of  study,  contemplation  and  reflection. 

Having  an  elected  Chief  of  State  would  free  the  President  from 
many  of  the  draining  ceremonial  functions  which  now  occupy  much 
of  his  time,  such  as  receiving  ambassadors,  presiding  at  state  dinners, 
cutting  the  dedicatory  ribbon.  The  Founding  Fathers  rightly  saw  these 
ceremonial  functions  focused  on  George  Washington,  the  Father  of 
his  Country.  They  could  not  envisage  the  myriad  of  demanding  duties 
of  today's  head  of  government — chief  of  our  defense  and  world  policy, 
guarantor  of  full  employment  without  inflation,  party  leader,  legisla- 
tive participant. 

Amending  the  Constitution  to  create  an  office  of  Chief  of  State  of 
the  United  States  would  be  beneficial  in  another  way.  Not  only  would 
it  significantly  lighten  the  tremendous  strain  on  the  time  and  energy 
of  the  President  by  relieving  him  of  onerous  ceremonial  duties  such 
as  attending  funerals  of  other  chiefs  of  state  abroad,  hosting  visits  of 
foreign  chiefs  of  state,  accepting  credentials  of  foreign  envoys,  and  so 
on,  but  it  would  reduce  the  tendency  to  deify  Presidents,  to  render 
them  immune  to  criticism,  to  make  them  our  elected  Kings.  The  rise 
of  the  "imperial  presidency"  during  this  century  has  posed  a  serious 
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threat  to  the  proper  functioning  of  the  checks  and  balances  provided 
in  the  United  States  Constitution.  Separation  of  the  roles  of  Chief 
of  State  and  Chief  Executive  would  help  to  demystify  the  Presidency 
and  to  dispel  the  undemocratic  attitude  that  "the  King  can  do  no 
wrong.'- 

The  national  symbolism  attached  to  the  Presidency  has  been  devel- 
oping since  the  early  days  of  the  Republic.  The  late  Henry  Jones 
Ford,  in  his  book,  "The  Rise  and  Growth  of  American  Politics,"  wrote  : 

In  the  Presidential  office  as  it  has  been  constituted  since  Jackson's  time, 
American  democracy  has  revived  the  oldest  political  institution  of  the  race, 
the  elective  kingship.  It  is  all  there :  The  prerecognition  of  the  notables,  and  the 
tumultuous  choice  of  the  freemen,  only  conformed  to  the  modern  conditions. 

If  he  had  wished  to  cite  examples,  Ford  might  have  mentioned  the 
elaborate  ritual  of  the  inauguration  suggestive  of  the  coronation, 
the  21-gun  salute  on  arrival  and  departure  of  the  President,  and  the 
throngs  that  gather  to  see  and  hear  him. 

Long  before  Ford's  observation,  Lincoln's  Secretary  of  State,  Wil- 
liam H.  Seward,  answered  an  inquisitive  English  newspaper 
correspondant : 

We  elect  a  king  for  four  years  and  give  him  absolute  power  within  certain 
limits,  which  after  all  he  can  interpret  for  himself. 

The  symbolism  and  reverence  attached  to  the  Presidency  is  an  outlet 
for  the  same  human  emotion  that  Britons  feel  toward  their  monarch. 
As  one  British  author  put  it : 

Certain  it  is  that  democratic  government  is  not  merely  a  matter  of  cold  reason 
and  prosaic  policies.  There  must  be  some  display  of  colour,  and  there  is  nothing 
more  vivid  than  royal  purple  and  imperial  scarlet.  During  the  present  century, 
therefore,  we  have  placed  almost  intolerable  burdens  on  the  royal  family.  They 
must  not  only  head  subscription  lists  and  appear  on  State  occasions ;  they  must, 
also,  inspect  this  and  that,  open  this  and  that,  lay  this  stone  and  that,  and  under- 
take a  thousand  other  dull  tasks  in  a  blaze  of  publicity.  We  can  hardly  blame 
Edward  VIII  if  he  preferred  to  make  toffee  in  the  kitchen. 

The  English  monarch  is  kept  busy  fulltime  with  ceremonial  duties, 
but  the  President  of  the  United  States  must  somehow  find  time  to 
perform  his  duties  as  Chief  Executive,  party  leader,  and  Commander 
in  Chief  as  well. 

The  fact  that  custom  has  imposed  upon  the  President  extraofficial 
burdens  similar  to  those  of  royalty  is  indicative  of  the  symbolism  of 
the  President.  By  and  large,  he  symbolizes  the  American  Government 
to  the  American  people. 

The  United  States  is  the  only  modern  democracy  in  which  the  cere- 
monial and  symbolic  functions'of  Chief  of  State,  and  the  political  and 
administrative  functions  of  Chief  Executive  are  combined  in  the  same 
Office,  (he  Presidency.  In  constitutional  monarchies  such  as  Great 
Britain,  Japan,  the  Netherlands,  and  the  Scandinavian  countries,  the 
royal  family  exercises  the  symbolic  and  ceremonial  functions  of  Chief 
ate,  hut  i<  expected  to  maintain  political  neutrality,  while  party 
leadership  and  administrative  responsibility  are  vested  in  the  head  of 
government,  the  prime  minister  or  premier.  In  the  absence  of  a  mon- 
archy. a&  m  [srael,  West  Germany,  Italy  and  France,  an  elected 
President,  who  cannot  be  a  member  of  Parliament,  performs  the 
symbolic  and  ceremonial  functions. 
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The  Congressional  Research  Service  informs  me  that  in  45  of  the 
world's  152  countries,  the  head  of  state  is  largely  ceremonial.  In  most 
Latin  American  countries  the  President  as  Chief  of  State  is  the  chief 
executive  officer.  In  some  African  countries  the  chief  executive  holds 
both  the  offices  of  President  and  Prime  Minister. 

All  European  constitutional  monarchies  follow  the  British  model, 
and  throughout  the  British  Commonwealth  a  Governor  General  as  the 
representative  of  the  Queen  performs  many  ceremonial  functions  and 
stands  at  the  top  of  the  list  of  officials.  In  many  Communist  countries 
the  Chief  of  State  is  largely  ceremonial,  with  power  resting  with  the 
Party  Chairman,  though  in  the  case  of  Yugoslavia,  Romania,  Mon- 
golia, and  the  People's  Republic  of  China  the  Head  of  State  is  also 
head  of  the  party  and  the  center  of  power. 

Of  the  States  with  largely  ceremonial  Chiefs  of  State,  21  are  mem- 
bers or  former  members  of  the  British  Commonwealth,  9  are  constitu- 
tional monarchies — outside  of  the  Commonwealth — 8  are  parliamen- 
tary democracies,  and  7  are  Communist  countries. 

And  so  today  perhaps  we  may  need  two  people  for  what  are  essen- 
tially two  jobs — head  of  government,  and  Chief  of  State. 


3.  DO  WE  NEED  BOTH  PRESIDENT  AND  CHIEF  OF 

STATE? 

(By  Henry  S.  Reuss,1  San  Diego  Union,  September  30,  1979) 

Our  Constitution  is  approaching  its  200th  anniversary.  Its  dura- 
bility attests  to  the  timeless  principles  of  government  it  laid  down. 

But  no  consitutional  document  is  above  reexamination.  Fortunately, 
we  have  reexamined  our  basic  document  from  time  to  time,  with  good 
results — the  Bill  of  Rights  in  1791,  the  Equal  Rights  Amendments 
of  the  1860s,  the  direct  election  of  senators  in  1913,  and  the  extension 
of  the  vote  to  women  in  1920  and  to  young  people  in  1971. 

With  the  Constitutional's  bicentennial  looming  ahead,  it  may  be  a 
good  idea  to  look  again  at  our  national  charter,  to  discuss  what 
changes,  if  any,  are  needed  to  bring  our  form  of  government  closer 
to  the  ideals  of  the  framers  two  centuries  ago.  Could  it  be  that  the 
problems  of  world  peace,  of  energy,  of  inflation,  and  of  recession  have 
grown  so  complex  that  they  strain  the  capacity  of  a  governmental 
structure  that  seemed  fit  and  serviceable  back  in  1787  ? 

In  this  spirit,  I  have  proposed  for  discussion  two  such  possible 
changes.  I  welcome  Mr.  Hess'  contribution  to  this  dialogue,  and  I 
commend  The  San  Diego  Union's  willingness  to  bring  the  discussion 
before  its  readers. 

A  first  suggestion  for  discussion  is  that  we  join  the  world's  other 
democracies  in  having,  in  addition  to  our  President — the  head  of  our 
government — a  Chief  of  State.  The  Chief  of  State  would  be  the  cere- 
monial leader  of  the  country — symbol  of  the  nation's  most  deeply  held 
and  cherished  moral  and  political  values. 

Having  an  elected  Chief  of  State  would  free  the  President  from 
many  of  the  draining  ceremonial  functions  which  now  occupy  much 
of  his  time,  such  as  receiving  ambassadors,  presiding  at  state  dinners, 
cutting  the  dedicatory  ribbon.  The  Founding  Fathers  rightly  saw 
these  ceremonial  functions  focused  on  George  Washington,  the  father 
of  his  country.  They  could  not  envisage  the  myriad  of  demanding 
duties  of  today's  head  of  government — chief  of  our  defense  and  world 
policy,  guarantor  or  full  employment  without  inflation,  party  leader, 
legislative  participant. 

And  so  today  perhaps  we  need  two  people  for  what  are  essentially 
two  jobs — head  of  government,  and  Chief  of  State. 

A  second  suggestion  for  constitutional  change  is  that  we  allow  mem- 
bers of  Congress  to  serve  in  executive  branch  positions  without  re- 
linquishing their  seats.  Our  system  alone  in  the  democratic  world, 
prohibits  members  of  the  legislature  from  being  cabinet  and  subcabinet 
officials. 


1  Reuss,  a  Milwaukee  Democrat,  represents  Wisconsin's  Fifth  District  in  the  U.S.  House 
of  Representatives. 
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Many  Americans  feel  that  their  government — President  and  Con- 
gress— is  failing  them.  Presidential  appointees  are  often  perceived  as 
lacking  skill  in  the  art  of  government.  Congress,  in  turn,  is  frustrated 
because  of  its  inability  under  the  Constitution  to  participate  fully  in 
decision-making  on  vital  questions  like  inflation,  energy  and  unem- 
ployment. Increasingly,  Congress  diverts  itself  with  empire-building, 
public  relations  grandstanding  and  piddling  quarrels  with  each  other 
and  the  President. 

The  point  of  the  proposal  is  to  lessen  destructive  conflict  between 
the  President  and  Congress  and  emphasize  cooperation  rather  than 
stalemate.  Into  the  executive's  administration  of  the  country  would  be 
factored  the  legislator's  understanding  of  compromise,  of  representa- 
tion and  reconciliation  of  diverse  interests,  and  the  grasp  of  the  legis- 
lative process  which  is  often  obscure  to  the  executive.  And  service  in 
the  legislative  branch  would  be  made  more  attractive  by  giving  mem- 
bers a  chance  to  hold  posts  of  executive  responsibility  without  inter- 
rupting their  congressional  careers. 


ChctJosinskidrowing 
Honry  5.  Reuss 

Strict  separation  of  powers  was  written  into  our  Constitution  to 
overcome  the  spectre  of  domination  by  an  unfettered  executive.  We 
were  wise  then  and  are  wise  now  to  diffuse  governmental  power  and  to 
impose  reel  rid  ions  to  keep  it  diffused. 

but,  200  years  later,  we  often  find  ourselves  unable  to  act  cohesively, 
or  even  to  decide  on  the  direction  in  which  we  should  be  moving.  The 
inevitable  result  has  been  stalemate,  paralysis  and  inaction.  And  tho 
fruit  of  our  inaction  has  been  that  <  he  problems  have  just  gotten  worse, 
and  more  difficult  to  solve. 
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It  is  easy  to  attribute  legislative-executive  conflict  to  an  outsider 
president  unschooled  in  the  ways  of  Congress.  But  the  fact  is  that  this 
conflict,  and  the  resulting  stalemate,  have  been  the  hallmark  of  most 
of  the  post-World  War  II  presidencies,  five  of  which  were  headed  by 
former  long-time  members  of  Congress. 

In  truth,  the  executive's  responsibility  to  administer  the  country, 
and  the  collective  and  individual  responsibilities  of  the  535  members 
of  Congress  to  represent  their  respective  constituencies  and  to  legislate1 
national  policy,  engender  differing  and  often  conflicting  perspectives. 
The  proposed  amendment  proposes  to  introduce  into  the  executive  men 
and  women  who  can  give  legislative  perspective  to  administration 
policies,  and  to  include  in  the  Congress  a  leavening  of  the  administra- 
tive point  of  view.  The  crossfertilization  could  breed  understanding 
and  more  effective  problem-solving. 

It  could  do  this,  furthermore,  without  significantly  impairing  our 
separation  of  powers.  The  amendment  would  not  do  away  with  a  single 
prerogative  of  either  branch.  Congress'  legislative  and  budgetary 
powers  would  be  untouched,  as  would  the  President's  authority  to  ap- 
point to  government  positions  men  and  women  of  his  own  choosing, 
to  conduct  foreign  policy,  to  sign  or  veto  legislation. 


4.  TINKER,  TINKER 

(Editorial,  The  Arizona  Republic,  July  28,  1979) 

Just  as  Congress  disposed  of  other  attempts  to  trifle  with  the  U.S. 
Constitution,  so  too  should  it  swiftly  dispose  of  the  idiotic  proposal 
being  floated  by  Rep.  Henry  S.  Reuss. 

The  Wisconsin  Democrat  is  proposing  that  the  Constitution  be 
amended  to  allow  members  of  the  House  of  Representatives  and  the 
U.S.  Senate  to  also  hold  simultaneous  posts  in  the  Executive  Branch. 

Up  to  50  posts  in  the  Executive  Branch  would  be  open  to  senators 
and  representatives  under  the  Reuss  proposal. 

And  how  does  Reuss  justify  abolishing  the  stringent  separation  of 
powers  of  the  three  branches  of  government  ? 

He  says  Congress  feels  "frustrated"  by  its  inability  to  "fully  par- 
ticipate in  decision-making  on  vital  questions." 

Congressman  Reuss  obviously  needs  a  rest  from  the  summer  heat  in 
Washington.  He  has  totally  lost  sight,  in  his  frustration,  to  compre- 
hend the  gravity  of  his  proposal. 

The  checks  and  balances  that  now  exist  between  the  executive,  legis- 
lative and  judicial  branches  would  be  blurred  into  oblivion. 

It  would  be  possible,  for  example,  for  Reuss  himself  to  retain  his 
position  as  chairman  of  the  House  Committee  on  Banking,  Finance 
and  Urban  Affairs,  and  also  accept  an  appointment  as  Secretary  of 
the  Treasury.  He  could  propose  monetary  policy  as  Treasury  secre- 
tary, then  run  over  to  the  House  and  write  a  bill  and  vote  on  it. 

Sen.  John  Stennis,  D-Miss.,  might  also  be  named  Secretary  of  De- 
fense, and  then  run  back  over  to  the  upper  chamber  and  resume  his 
role  as  chairman  of  the  Armed  Forces  Committee. 

We  suspect  Rep.  Reuss  might  realize  the  folly  of  his  proposal  if 
someone  were  to  suggest  that  members  of  the  Executive  Branch — such 
as  Hamilton  Jordan  and  Ambassador  Andrew  Young — should  also 
be  empowered  by  the  Constitution  to  sit  as  members  of  Congress. 

Reuss'  proposal  to  tamper  with  the  Constitution  is  the  latest  in  a 
long  line  of  imbecilic  endeavors. 

Attempts  to  tack  on  amendments  requiring  balanced  budgets,  pro- 
hibiting school  busing  and  abolishing  the  Electoral  College  have  been 
scrapped. 

The  Reuss  amendment  would  provide  a  sitting  president  with  awe- 
some powers — powers  to  pack  key  administration  posts  with  congress- 
men and  senators  friendly  to  White  House  programs. 

The  day  of  yes-men  government  will  then  finally  have  arrived. 

There  is  nothing  wrong  with  the  document  that  created  the  system 
that  governs  the  United  States.  But,  as  Rep.  Reuss  has  demon- 
strated, there  may  be  something  faulty  about  some  who  serve  in 
that  government. 
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HENRY  S.  REUSS  COMMENTS  ON  PROFESSOR 
MILLER'S  LETTER* 

As  Professor  Miller  indicates,  in  1974  I  introduced  a  Constitutional 
Amendment  to  allow  Congress,  by  an  extraordinary  three-fifths  major- 
ity, to  vote  "no  confidence"  in  the  President,  and  thus  compel  a  prompt 
election  to  test  the  mandate  of  the  people.  The  special  election  would 
have  had  to  be  held  within  90-110  days  after  the  passage  of  the  No  Con- 
fidence resolution,  and  the  Vice  President  and  Members  of  Congress 
would  have  to  stand  for  re-election  in  the  same  election. 

In  late  1973  the  pyramiding  of  scandal  called  Watergate  thrust 
us  into  a  constitutional  crisis,  raising  the  problem  of  how  the  United 
States  is  to  be  well  governed,  or  perhaps  governed  at  all,  when  the 
President  is  deemed  to  have  lost  the  confidence  of  the  Congress  and 
the  public,  but  refuses  to  step  aside  for  the  good  of  the  country.  It  was 
clear  that  the  people  were  convinced  that  President  Nixon  had  lost 
the  moral  authority  needed  to  lead.  They  had  lost  faith  in  him  and 
his  administration.  But  they  drew  back  from  the  trauma  of  impeach- 
ment. In  the  absence  of  a  viable  alternative,  they  preferred  a  crippled 
Executive  to  the  dimly-perceived  evils  they  feared  lurking  throughout 
the  impeachment  process. 

Finally  President  Nixon  resigned.  But  not  before  subjecting  the 
country  and  the  government  to  almost  a  year  of  a  virtually  catatonic 
White  House.  We  were  fortunate  that  the  country  escaped  from  that 
year  without  requiring  the  sort  of  executive  action  of  which  the  ad- 
ministration appeared  incapable. 

In  the  aftermath  of  the  trauma  of  five  years  ago,  it  seems  clear  that 
the  necessity  exists  to  develop  an  alternative  method  of  removing  the 
President — one  that  lets  the  people  make  the  ultimate  decision.  A 
parliamentary  system  has  that  alternative,  of  course.  When  the  govern- 
ment losses  the  confidence  of  the  people  and  of  the  legislature,  it  falls, 
and  recourse  is  had  to  a  new  judgment  of  the  people. 

The  Constitution's  framers  recognized  the  necessity  of,  in  Hamil- 
ton's words,  "auxiliary  precautions",  such  as  impeachment,  to  augment 
"dependence  on  the  people",  the  "primary  control  on  government". 
But  the  framers  also  structured  the  powers  conferred  in  the  Consti- 
tution to  include  an  intricate  system  of  checks  and  balances.  Impeach- 
ment, as  we  saw  five  years  ago,  is  so  frightful  a  remedy  as  not  to  be 
readily  invoked. 

If  we  reeur  to  PTamilton's  "dependence  on  the  people"  as  "the  pri- 
mary control  on  government,"  we  must  provide  a  mechnnism  by  which 
vigor  and  health  and  moral  authority  can  be  restored  to  a  crippled 
Execuf  ive. 

While  the  vote  of  no  confidence  is  new  in  the  U.S.  system,  it  is  by 
no  means  a  radical  proposal.  Tt  is  common  to  parliamentary  systems. 
and  its  development  in  England  preceded  the  American  Revolution. 
To  adopt  the  no-confidence  procedure  would  be  a  long  way  from  adopt- 

(90) 
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ing  the  total  parliamentary  system,  however,  since  the  new  govern- 
ment to  emerge  from  the  election  would  be  the  American  Presidential 
government,  not  a  British  parliamentary  prime  minister-cabinet 
system. 

The  amendment  was  not  intended  to  make,  and  did  not  make,  a 
vote  of  no  confidence  something  easily  achieved.  An  extraordinary 
three-fifths  majority  would  have  been  required.  Congress  would  have 
had  to  stand  for  reelection  with  the  challenged  President,  a  Congress 
vulnerable  to  the  criticism  that  they  had  acted  vindictively  or  on  triv- 
ial grounds. 

More  important  than  the  actual  removal  of  a  President  under  the 
proposed  amendment  would  have  been  the  existence  of  a  power  to 
remove.  This  would  have  served  as  a  check  on  Presidential  arrogance, 
and  induced  a  President  to  consult  and  cooperate  with  the  Congress. 
It  would  have  helped  to  check  the  erosion  of  congressional  power  by  a 
President — excessive  delegation  of  powers  to  the  President,  use  of 
Executive  agreements  not  requiring  ratification  rather  than  treaties, 
making  war  without  congressional  approval,  impoundment  of  funds, 
indiscriminate  use  of  Executive  privilege.  Both  the  Presidency  and 
the  Congress  would  be  strengthened  in  the  process. 

Since  I  introduced  the  proposed  amendment  Congress  has  acted  to 
deal  with  some  of  the  abuses  mentioned  above.  I  like  to  think 
the  amendment  was  part  of  the  ferment  which  produced  the  remedies. 
Other  abuses  remain  potential,  and  I  hope  the  1974  amendment  and 
the  present  proposed  amendment  on  executive  service  by  Members  of 
Congress  will  contribute  to  a  continuing  dialogue  on  how  these  abuses 
might  be  dealt  with. 


10    -    7 
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IV.  COMMENTS  ON  PEOPOSED  AMENDMENT  BY 
SCHOLARS  IN  LAW  AND   POLITICAL  SCIENCE 

THE 

GEORGE 

WASHINGTON 

UNIVERSITY  as   from  -- 

Washington,  D.C.  20052  I  The  National  Law  Center  1106    Fleming    St. 

Key  West,  Fla.  330^0 
?th  August  1979 


Rep.  Henry  S.  Reuss 
2*H3  Rayburn  Office  Bldg. 
House  of  Representatives 
Washington,  D.C.    20515 

Dear  Congressman  Reuss: 

Your  letter  dated  30th  July,  with  your  proposed  constitu- 
tional amendment,  was  forwarded  to  me  here  in  Key  West. 
My  comments  on  your  proposal  are  as  follows: 

a.  I  believe  you  are  entirely  correct  in  saying  that 
separation  of  powers  theory  needs  rethinking  in  the  light 
of  present  conditions.   I  have  written  several  articles 

in  legal  and  political  science  journals  along  those  lines. 
One  is  enclosed:  "Separation  of  Powers:  Does  It  Still  Work?", 
48  Political  Quarterly  5^  (1977).   You  may  also  wish  to  look 
at  Chapter  7  of  my  newly  published  book,  Social  Change  and 
Fundamental  Law:  America's  Evolving  Constitution  (Greenwood 
Press,  1979);  that  chapter  is  entitled:  "Separation  of 
Powers:  An  Ancient  Doctrine  Under  Modern  Challenge."  And 
see  my  Presidential  Power  (West  PublisMng  Co.,  1977). 
My  views  on  the  question  you  pose  are  set  out  in  those 
references  (and  others,  the  citations  to  which  I  could 
furnish  if  you  wish). 

b.  My  agreement  with  your  concern  about  separation  of 
powers,  however,  emphatically  does  not  lead  me  to  agreeing 
with  your  proposal.   I  fear  that  I  see  no  merit  in  it.   I 
simply  cannot  see  how  your  amendment  would  eliminate  what 
you  call  the  "executive-legislative  stalemate."  Quite  the 
contrary:  your  proposal  would  simply  make  government  more 
complex;  it  would  exacerbate,  rather  than  eliminate,  conflicts 
between  the  branches. 

c .  I  still  favor  your  previous  proposed  amendment  for  a 
"vote  of  confidence"  on  the  President  and  Congress.*  It  is 
more  sweeping,  of  course,  but  it  gets  to  the  nub  of  the 
problem,  in  my  judgment.   My  recommendation  is  that  you 
resurrect  that  proposal  and  submit  it  to  the  Congress. 

I  shall  be  happy  to  expand  on  these  remarks  if  you  wish, 

Icerelj 

Enc. 
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HARVARD  LAW  SCHOOL 

CAMBRIDGE       MASSACHUSETTS       02138 


3  August  1979 


Honorable  Henry  S.  Reuss 

House  of  Representatives 

2413  Rayburn  House  Office  Building 

Washington,  D.C.  20515 

Dear  Henry : 

Just  a  hasty  reply  to  yours  of  July  30,  dictated  just 
before  I  take  the  plane  for  ten  days  in  Switzerland.   I  will 
write  you  at  more  length  come  September. 

Your  suggestion  has  much  appeal  for  me.   Do  you  recall 
reading  Tom  Finletter's  little  book,  CAN  REPRESENTATIVE 
GOVERNMENT  DO  THE  JOB."   Tom  was,  as  you  know,  a  passionate 
Anglophile.   We  talked  out  together  many  of  the  ideas  in  the 
book  during  a  spell  in  which  he  was  being  given  the  isolation 
treatment  by  the  powers  in  the  State  Department. 

You  may  also  be  interested  to  know  that  in  1974-75  most 
of  the  British  to  whom  I  talked  during  my  year  at  "the  other 
Cambridge"  held  the  opinion  that  the  United  States  handled 
Watergate  much  better  than  the  British  system  of  government  could 
have  done  but  that  the  cabinet  system  rendered  such  events 
much  less  likely  to  occur.   Note  that  I  say  "cabinet  system" 
and  not  "Parliamentary  system."   Our  Presidency  suffers  most 
from  the  fact  that  the  President  is  surrounded  by  men  solely 
dependent  upon  his  whim  instead  of  men  who  have  their  own 
constituencies  and  sources  of  power. 

Something  along  your  lines  probably  offers  the  best  cure 
for  that  evil,  and  also  a  way  of  lessening  the  conflicts  re- 
sulting from  total  separation.   I  suspect  that  I  would  quarrel 
with  some  of  your  details,  but  I  will  try  to  put  my  mind  on 
those  when  I  get  back  here  next  autumn. 

It  is  good  to  hear  from  you  once  again. 

All  the  best, 

Sincerely, 


Archibald  Cox 


ACihae 
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The  Graduate  School  and  University  Center 

of  the  City  University  of  New  York 


Albert  Schweitzer  Chair  in  the  Humanities 

Graduate  Center  33  West  42  Street.  New  York.  N  Y  10036 

212  790-4261 


September  4,  1979 


Honorable  Henry  S.  Reuss 
The  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Henry: 

I  have  just  returned  from  Europe  to  find  a  copy  of 
your  proposed  constitutional  improvement.   It  is  no 
doubt  my  historian's  prejudice;  but  I  don't  think 
our  problems  are  amenable  to  structural  solutions. 
Would  the  Carter  administration  be  any  better  off, 
for  example,  if  your  amendment  were  in  effect?  On 
the  whole,  I  think  the  present  Constitution  has 
served  the  republic  well;  and  I  agree  with  Burke 
that  digging  into  the  foundations  of  the  state  is 
always  a  dangerous  adventure.   What  we  need  is  not 
constitutional  reform  but  a  President  who  under- 
stands his  job. 


Best, 


G/u- 


Arthur  Schlesinger,  jr, 
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UNIVERSITY  OF  CALIFORNIA,  DAVIS 


BERKELEY  •  D4VIS   •   IRVINE  •  LOS  ANGELES  ■  RIVERSIDE  •   SAN  DIEGO   •   SAN  FRANCISCO  Fv^E3^S§]  SANTA  BARBARA  •  SANTA  CRUZ 

^BPP' 

DEPARTMENT  OF  POLITICAL  SCIENCE  DAVIS,  CALIFORNIA       95616 


August  9,  1979 


Congressman  Henry  S.  Reuss 

2413  Rayburn  House  Office  Building 

Washington,  D.C.  20515 

Dear  Congressman  Reuss: 

Your  letter  of  July  30  shows  that  you  continue  to  question  the 
adequacy  of  our  present  constitutional  arrangements.   I  continue  to  revere 
the  principle  of  constitutionalism  or  limited  government.  But  events  since 
my  book  appeared  in  1974  have  strengthened  my  conviction  that  our  con- 
stitutional framework  is  seriously  flawed.  The  magnitude  of  the  military, 
economic,  and  social  problems  that  unremittingly  confront  us  and  the  dizzying 
rapidity  of  change  in  the  intensity,  configuration,  and  mix  of  problems  -- 
all  require  a  concentrated,  cohesive,  and  coherent  government  that  our 
classical  brand  of  the  separation  of  powers  denies  us. 

Your  proposal  to  permit  Congressional  leaders  to  serve  in  the  Executive 
is  imaginative  and  well-directed.   Indeed,  I  find  its  possibilities  exciting. 
It  aims  to  bridge  the  separation  of  powers  which,  as  your  earlier  espousal 
of  the  principle  of  the  vote  of  confidence  recognized,  is  at  the  root  of  our 
difficulties.  With  respect,  however,  I  am  sorry  that  your  explanatory  state- 
ment, top  of  p.  2,  reads  "The  Amendment  would  do  what  needs  to  be  done,  and 
no  more."  I  agree  that  we  should  do  as  little  as  possible.  But  the  short- 
comings of  our  present  system  create  problems  that  are  infinitely  more 
important,  complex,  and  profound  than,  say,  our  energy  problem  which,  we  are 
told  daily,is  exceedingly  intricate. 

What  you  propose  is  nothing  less  than  to  link  Congress  and  the  Executive 
through  opening  a  bridge  so  that  those  legislators  who  aspire  to  share  in 
the  collective,  synthesizing,  and  coordinating  role  of  government  --  peculiarly 
an  executive  function  --  will  be  able  to  do  so.   The  relationship  between 
this  group  of  legislators,  individually  and  collectively,  with  Congress  will 
be  a  matter  of  first  importance.  Although  you  are  careful  to  note  that  the 
"vote  of  confidence"  is  not  included  in  this  recommendation,  there  is  no  better 
word  than  confidence  to  describe  the  relationship  that  you  must  wish  to  nourish 
between  the  legislative  and  the  executive  branches.   Your  present  proposal 
would  create  a  situation  in  which  the  need  for  a  vote  of  confidence  would,  I 
hope,  become  clear.   Institutions  do  evolve,  and  that  would  be  a  benign  result. 
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Congressman  Henry  S.    Reuss 
August  9,    1979 
Page  2 


I  applaud  your  requirement  of  Congressional    approval   of  the  slate  of 
"legislative-executives."     But   I   regret  your  retention  of  confirmation  of 
the  designees  by  the  Senate.      I   understand  how  difficult  it  would  be  to 
eliminate  Senatorial   confirmation.     But  there  is  absolutely  no  reason  for 
the  Senate  to  have  a  special   right  with  regard  to  these  appointees.      Indeed, 
as  one  looks  down  the  road  to  the  possible  emergence  of  a  vote  of  confidence, 
there  is  every  reason  for  vesting  the  right  in  the  more  numerous  House  that 
is  more  closely  representative  of  the  population.     In  parliamentary  countries 
where  the  vote  of  confidence  is  of  central    importance,  there  has,   I   believe 
(and  I  shall   get  some  information  for  you  on  this  point,   if  you  desire)  been 
a  decided  movement  in   favor  of  limiting  the  vote  of  confidence  to  the  first 
or  "lower"   House.     Again,   I  realize  that  I  am  talking  about  a  development 
that  you  are  probably  not  contemplating  now,   but  I  am  thinking  in  evolutionary 
terms. 

The  evolution  could,  however,  proceed  in  a  less  happy  direction.     One 
of  the  recent  curses  to  afflict  us,   to  adapt  a  phrase  of  the  late  Justice 
Cardozo,   is  "pluralism  running  riot."     If  your  proposal   were  accepted,  the 
"worst  case"  would  be  an  all-out  effort  by  every  conceivable  group  and  caucus 
in  Congress  and  in  the  country  to  use  it  to  "colonize"  the  Executive.     If 
this  happens  then  the  group  of  "legislative-executives"  would  merely  create 
in  the  Executive  another  cauldron  of  thedisiaitfe^nd  contentious   forces  that 
are  presently  tearing  not  only  the  Democratic  party  but  even  the  polity  apart. 
The  antidote  to  this  can  only  be  in  stronger,  much  stronger,  political    parties. 
You  are  right  to  raise  the  question,  What  would  the  proposal   do  to  "party 
discipline"? 

In  this  vein,  and  referring  to  the  first  paragraph  of  your  explanatory 
statement,   I  must  take  exception  to  your  phrase,  "the  home  town  touch."     I 
know  that  this   is  like  objecting  to  apple  pie  a  la  mode.     But  we  are  suffering 
today  from  an  excess  of  governmental    responses  to  a  staggering  array  of  interests 
and  pressures,  many  of  them  distinctly  local.     My  conviction  is  growing  that 
we  should  reduce  government's  effort  to  correct  every  conceivable  "maladjust- 
ment" and  to  right  every  individual    "inequity."     I  say  this  out  of  the  experience 
of  observing,  especially  in  agricultural    policy,   that  a  relatively  small   and 
privileged  group  usually  winds  up  receiving  the  bulk  of  governmental    favors. 
I  think  that  we  should  help  real   hardship  cases  and  also  work  for  equality 
of  opportunity.     At  the  same  time   I   believe  more  and  more  that  we  should  let 
the  market  operate  while  government  concentrates  on  the  strategic  levers  of 
fiscal    and  monetary  policy.     Your  own  distinguished  career  seems  to  me  to 
vindicate  these  principles. 

The  kind  of  policy  I  propose  requires  a  government  strengthened  to  resist 
pressures.     Again  this  seems  to  me  to  call    for  stronger  political    parties. 
I  should  even  suggest  that  you  consider  the  wisdom  of  providing  some  immunization 
from  the  "home  town  touch"   for  those  legislators  who  seek  to  serve  in  the 
Executive.     Without  forgetting  the  need  for  individual   constituencies  to  be 
represented  in  the  legislature  (hopefully  in  the  Burkeian  sense),  the  "legis- 
lative-executives" will   aspire  to  share  in  the  operation  of  government  from 
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the  executive  or  presidential  perspective.   In  addition  to  the  usual  tensions 
and  conflicts  with  which  public  men  and  particularly  legislators  must  live, 
these  persons  will  have  additional  tensions  derived  from  their  membership 
in  the  Executive  while  they  continue  to  serve  in  Congress.   It  would  be 
good  for  them  and  for  the  country  to  provide  that,  if  they  lost  a  nomination 
or  an  election  in  one  district,  they  could  not  be  debarred  either  by  Con- 
stitutional or  statutory  provisions  from  running  in  another  that  was  willing 
to  adopt  them.  Of  course,  this  suggestion,  to  be  operative,  would  also 
require  stronger,  more  centralized  political  parties. 

Thanking  you  for  the  opportunity  to  comment,  I  am, 

Sincerely  yours 


Charles  M.  Hardin 
Professor  Emertius 
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Jones,  Day,  Reavis  a  Pogue 

MOO    CONNECTICUT   AVENUE,  N.W 
WASHINGTON,  D.  C     20036 


August  2,  1979 


Hon.  Henry  S.  Reuss 

2413  Rayburn  House  Office  Building 

Washington,  D.C.   20515 


Dear  Congressman 


This  is  written  in  response  to  your  letter  of 
July  30th,  relating  to  a  proposed  constitutional  amendment. 
I  am  glad  to  hear  from  you. 

For  what  it  is  worth,  my  reaction  is  quite  adverse. 
Indeed,  I  cannot  think  of  any  proposal  which,  in  my  view, 
would  be  more  disruptive  of  an  effective  government  than 
the  plan  embodied  in  this  proposed  amendment. 

From  my  experience  in  government,  I  would  say  that  we 
do  not  need  more  Congressional  interference  in  the  day-to-day 
operations  of  government.   What  we  do  need,  and  badly,  is  more 
effective  operation  of  Congress,  and  more  responsibility 
there. 

The  analogy  suggested  in  the  memorandum  from  your 
office  that  there  is  some  relation  between  this  proposal  and 
parliamentary  government  seems  to  me  to  be  quite  unsound. 
It  is  true  that,  in  Great  Britain  and  elsewhere,  members  of 
Parliament  are  heads  of  executive  departments.   However,  they 
are  the  responsible  heads.   They  operate  under  the  restraints 
of  the  Cabinet,  presided  over  by  the  Prime  Minister,  and  they 
stay  in  office  only  as  long  as  the  Prime  Minister  can  maintain 
a  majority  in  Parliament. 

Under  your  proposal,  members  of  Congress  holding  office 
in  the  Executive  Branch  would  be  completely  irresponsible  in 
the  parliamentary  sense.   They  could  stay  there  a  long  time 
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Jones,  Day,  Reavis  a  Pogue 
Washington,  D.  C. 


Hon.  Henry  S.  Reuss 
August  2,  1979 
Page  Two 


without  any  test  of  confidence.   Moreover,  they  could  (and 
often  would,  I  am  sure)  make  it  quite  impossible  for  the 
President  to  meet  his  responsibilities  as  the  head  of  the 
Executive  Branch.   This  is  true,  because,  obviously,  such 
responsibility  as  they  would  have  would  be  to  Congress,  and 
not  to  the  President. 

There  are  needs  for  improvements  in  the  structure  of 
our  government,  but  this  one  does  not  seem  to  me  to  be  one 
of  them.   I  am  sorry  to  send  this  negative  response,  but  you 
asked  for  my  views  and  this  is  my  reaction  to  the  proposal. 

With  best  wishes. 


Very  truly  yours 


ivscSJ 


Erwin  N.  Griswold 
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HARVARD     LAW     SCHOOL 

CAMBRIDGE    •    MASSACHUSETTS       02ISH 


August  6,  1979 


Hon.  Henry  S.  Reuss 
Rayburn  House  Office  Bldg. 
Washington,  D.C.   20515 

Dear  Congressman  Reuss, 

I  appreciate  the  opportunity  you  have  given  me  to  comment  on  your 
proposed  constitutional  amendment  to  qualify  Members  of  Congress  for 
appointment  in  the  Executive  Branch. 

It  is  an  interesting  proposal,  directed  at  a  growing  lack  of  coor- 
dination that  threatens  the  functioning  of  our  system.   If  the  obser- 
vation of  Lord  Bryce  was  ever  true,  that  the  American  system  is  all  engine 
and  no  brake,  it  surely  would  not  be  ventured  today. 

After  agreeing  that  a  serious  problem  exists,  I  have  some  difficulties 
with  the  specific  remedy  suggested,  difficulties  that  are  indeed  foreshadowed 
in  the  questions  put  in  your  office  memorandum  of  July  23.   I  am  sceptical 
of  any  plan  that  pulls  one  thread  out  of  a  complex  pattern  —  the  parlia- 
mentary system  —  and  seeks  to  place  it  in  a  system  with  a  quite  different 
texture.   The  dual  office-holding  in  the  British  system  is  a  product  of  a 
political  universe  where  candidates  are  selected  by  a  central  party  apparatus, 
where  there  is  strong  party  discipline,  where  the  committee  system  is  at 
best  rudimentary,  where  there  is  no  nationally  elected  executive  —  where, 
in  short,  the  power  centers  are  in  the  Cabinet  and  the  majority  in  the 
Commons  Is  expected  to  support  government  measures  unless  and  until  a  new 
election,  based  on  lack  of  confidence,  is  forced. 

In  the  United  States,  a  set  of  Members  of  Congress  holding  executive 
office  would  find  themselves  in  an  ambiguous  position  in  relation  to  their 
Congressional  colleagues  on  the  one  hand  and  the  President  on  the  other. 
Unless  they  held  a  secure  legislative  seat,  they  might  find  themselves  vying 
for  attention  and  power  with  committee  and  sub-committee  chairmen,  and  also 
reluctant  to  take  immediately  unpopular  positions  on  behalf  of  administration- 
sponsored  measures.   These  extraneous  pressures  would  be  all  the  greater 
because  presumably  a  Member  of  Congress  holding  an  executive  post  would 
suffer  in  his  constituency  relations  by  reason  of  his  divided  time  and  more 
specialized  functions. 

These  apprehensions  might  prove  unfounded  or  exaggerated,  yet  they  do 
suggest  the  wisdom  of  exhausting  other,  formal  and  informal,  means  of  coordin- 
ation before  resorting  to  a  constitutional  amendment.   On  the  executive  side, 
a  few  retired  or  resigned  Members  of  Congress,  as  well  as  certain  elder 
statesmen,  might  be  appointed  to  serve  as  assistants  to  the  President  for 
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Congressional  relations,  each  assigned  to  particular  functional  areas.   On 
the  Congressional  side,  you  would  know  best  how  greater  party  solidarity 
can  be  obtained.   Some  fractionating  forces  might  be  weakened  by  a  public- 
f inanced-elections  law. 

These  are  initial  reactions  to  a  thoughtful  proposal,  and  are  offered 
simply  as  considerations  to  be  weighed  in  what  should  be  a  needed  and  use- 
ful discussion. 

With  high  regard, 


Paul  A.  Freund 
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The  'Brookings  Institution 

1775     MASSACHUSETTS    AVENUE    N.W.  /  WASHINGTON    D.C.     IOO  36  /  C  AB  I  E  S  :     IROOK1NST  /  TELEPHONE  :     (202)     797"6< 

Governmental  Studies  Program 


August  2,  1979 

The  Honorable  Henry  S.  Reuss 
Room  2U13 

Rayburn  House  Office  Building 
Washington,  D.C.   20 51 5 

Dear  Henry: 

Much  as  I  agree  with  you  that  our  constitutional  system  needs 
reform,  I  cannot  bring  myself  to  support  your  proposal  for  a 
constitutional  amendment  to  permit  filling  up  to  fifty  top  positions 
in  the  executive  branch  with  sitting  senators  and  representatives. 
Perhaps  some  of  the  features  of  the  parliamentary  system  can  be 
grafted  onto  our  presidential  structure  (as  you  know,  I  have  backed 
your  "vote  of  confidence1'  resolution),  but  I  do  not  believe  this  one 
can. 

Unless  we  convert  the  president  himself  into  a  prime  minister, 
drawn  from  and  responsible  to  the  legislative  branch,  I  do  not  see 
how  it  would  work  to  force  him  to  discharge  his  duties  through  a 
subordinate  cabinet  made  up  of  legislative  leaders  who  would  inevitably 
be  nominated  by,  and  responsible  to,  the  Congress  rather  than  to  him. 
That  would  totally  confuse  the  lines  of  responsibility,  particularly 
when  the  Congress  and  the  Presidency  are  in  the  hands  of  opposing 
parties.   In  any  circumstances,  it  could  only  break  down  cohesion  and 
discipline  within  the  executive  branch,  which  are  difficult  enough  to 
maintain  under  present  circumstances. 

Moreover,  given  the  present  trend  toward  ever-increasing  immersion 
of  members  of  the  Congress  in  administrative  detail,  the  work  load  on 
legislators  as  such  is  already  overwhelming.   I  do  not  see  how  one 
person  could  conceivably  carry  the  load  of  running  a  department  in 
addition  to  chairing  a  committee  and  performing  all  the  other  manifold 
tasks  a  legislator  performs.   Your  plan  would  have  to  be  predicated  on 
drastic  changes  in  practically  every  attribute  of  the  Congress — how 
the  legislators  spend  their  time,  how  much  they  delegate  to  the 
executive,  how  they  are  motivated,  how  they  are  disciplined,  and,  as 
the  determinant  of  all  these,  how  they  are  selected  and  maintained  in 
office. 
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In  other  words,  an  amendment  such  as  this  one  could  not  he 
considered  without  a  rethinking  of  the  entire  system.   I  would 
enjoy  participating  in  that,  hut  given  the  rigidities  of  the 
amendment  process  we  would  have  to  recognize  that  it  would  be  a 
futile  exercise. 

Sincerely, 

James  L.  Sundquist 
Senior  Fellow 
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department  or  political  science  COLUMBIA    UNIVERSITY,    NEW    YORK    10027 

2  August  1979 

Henry  S.  Reuss 

House  of  Representatives 

2413  Rayburn  House  Office  Building 

Washington,  D.C.  20515 

Dear  Representative  Reuss: 

I  am  responding  to  your  letter  of  July  30,  1979, 
in  which  you  asked  for  my  thoughts  on  the  merits  of  your 
proposed  constitutional  amendment  to  allow  a  limited  number 
of  members  of  Congress  to  serve  in  the  executive  branch  with- 
out relinquishing  their  seats  in  Congress. 

I  believe  the  proposal,  similar  to  those  made  in 
the  past  by  Augustus  Woodward  (1809,  1820),  Woodrow  Wilson 
(1879),  Henry  Lockwood  (1886),  and  Thomas  Finletter  (1946) 
amont  others,  has  as  little  merit  today  as  it  has  had  in 
the  past.  And  your  proposal,  in  particular,  is  cumbersome, 
since  it  requires  an  amendment  to  the  constitution,  and 
inflexible,  since  it  contains  in  section  2  a  rigid  timetable 
and  a  "bloc"  listing  which  is  calculated  to  create  problems 
in  the  middle  of  a  Congress. 

Consider  the  following  problems  with  your  poorly 
drafted  proposal: 

(1)  what  is  the  "Executive  Braach?"  You  might  want  to 
indicate  cliarly  that  for  purposes  of  this  amendment 
it  would  include  whatever  agencies  Congress  intended 
it  to  include  purusant  to  section  4. 

(2)  would  the  fifty  offices  be  limited  to  those 
requiring  consent  of  the  Senate? 

(3 )  could  a  member  of  Congress  be  nominated  to  an 
office  with  a  long  term,  such  as  a  regulatory 
commission,  a  public  corporation,  or  the  Federal 
Reserve  Board,  and  retain  his  office  in  the  exe- 
tive  branch  if  he  were  no  longer  in  the  subsequent 
Congress? 

(4)  What  does  "immediately"  mean  in  section  2? 

(5)  Can  the  president  submit  names  at  a  later  time 
to  fill  vacancies,  or  is  he  restricted  to  a  one  shot 
"list"  once  ev?ry  two  years?  I  am  thinking  in  parti- 
ular  of  how  a  president  can  shuffle  his  administra- 
tion under  the  terms  of  section  2. 
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:=;e    2,    continued 


I  have  barely  touched  on  the  problems  with  your 
sal.  I  would  be  delighted  to  give  any  member  of  your 
with  an  interest  :r.  this  amendment  the  benefit  of  a 
■ore  extended  and  sophisticated  analysis.  Naturally,  I 
would  expect  in  such  case  to  be  compensated  for  my  time 
and  expertise  at  my  customary  consultant  fees. 

I  wish  you  luck  in  the  future,  since  I  have 
always  understood  you  to  be  one  of  the  handful 1  of  truly 

_iant  men  in  the  House.  I  am  sorry  I  cannot  be  more 
positive  about  the  particulars  of  your  proposal. 

Thank  you  so  much  for  soliciting  my  advice. 


Sin 


tichard  >f.  /^ious 
Department  of  Political  Science 
ard  College 


You  might  be  interested  in  ways  to  accomplish  a  political, 
an  administrative,  fusion  of  the  two 
-.es  at  the  cabinet  level,  without  a  constitutional 
er.t.  I  would  be  delighted  to  discuss  with  you 
my  thoughts  on  this  at  your  convenience. 
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Congressaan  Henry  S.  Reuss 

:  :':  e 
H:_se  ::'  ?.et  reset  tetives 
Washington,  D.C.   2C:1: 

Dear  Icrrressrar.  ?.=  _i  =  : 

I  received  your  letter  and  enclosure  toci 
reactions  to  a  proposed  aaendnent  to  : 
executive  offices  ::  ':-  fi 

:e:u:=::::.  ar.:  ;:::;::;:.;;  ir  Irriress  ::;  r:  = :  :er:air.l;.  :ii::r  er: _c: 
f:r  thrrshcfrl  ::r.sicera:i:r.  ::"  =  -_:f.  sr  arerrrer:.   I  r.::e.  ::•:.  chat 
?.i:har:  Srrtrt  :f  the  Ihristiar.  5tier.ce  y.:-.it:r  relieve;  that  pout 
:::::;;!  v:_l:  re  heltfrl  ir.  srcm:  _r.tir. :  tr.e  i::  =  :  =  r.:  ir.ef  f  i;ier:  :es 
arc  frustratirrs  :f  the  creser.t  =::=:.  gerer.  t .      Both  ::  you  are  s:  thoroughly 
seesrr.er  ir.  ::=;.        5  vhich  I  ar  :.::  as  veil  situatec  ::  a;: raise 
that  I  most  necessarily  hold  ny  own  opinicr  -  .  :  trcua- 

stances.   Additionally,  as  I  an  in  no  ser.5  .  a  political  ;:r:eret: 
1 .  e_ .  .  I  have  aade  no  study  of  the  workings  of  the  parliamenta r 
z:    vhich  ;••:■_  rahe  refere:.:e  .  1  feel  ever.  r<:re  ;ifficer.:  it  rest:  r.cic:  . 

The  necessary  consequence  is  that  1  hold  no  st 

ii::;r  art  s_ch  :::r::r  as  1  c:  ettertair.  1  should  ver.:  ::  re-exaaine 
ir.  the  light  :f  s_th  t'rservatitrs  as  ;•:_  er.f  :thers  ray  irirg  f:rver:. 
With  these  earnest  qualifications,  I  regret  that  1  :.::;: 
rretistrsec  =:£:r.s:  the  :r:::sal.   Arc  zz.   ar.y  evert,  1  should  tesire  the 

rerefit  :f  a  very  careful  trrtrarisrr.  r.rt  rrly  : :'  the  vcrhir.gs  :f  tr.e 
tarliarer.  tary  errer.zer.er.  is  :f  the  several  ;:rt:nes  t:  vhich  y:  _  refer. 
hut  of  their  transposability  to  the  politicE         0  ai  t  r   e  5  veil 

ct.cer  a  rrrrrsal  vhith  is.  is  y:_  sey.  r.:t  ^  t:v;  .:  1  f_ll  :  arliarertary 
syster  --  :  _t  srrethirg  ::  ar   _r.:ne:'   f.yfrif.   7  :es 

s-t  very  crarati:  er.  alteratirt  ir  the  :trstit  _ti:r_al  traiicic-t  that  it 

ruche  z.zz    re  artrcveh  rr.less  1:  safety  ar 

established.   This,  ra:  -: 

is  at  the  ~  a  s  i  s  if  rv  a 1 1 r eh er. s 

hru   have   rut    sere    :f    the    :_escc:t.    t:    :_    ; :  r.s  i:-.r -.- :    . 
the   trrtrsal    at   tage    rv:    :f    y:_r    er.clrsure.       1  -11/ 

easy   arsvers    truld   fe   realistically    r.ite   raive   er:   - 
:re    such    :uescitr.    is    vr.etr.er    e    herher    :f    Irr.gress.      r:v    s_f;e:t    t:    discipline 

1  s  1  r  r    :  rl  v    r  y    t  r  e   H :  s  i  t .     \  z :  _1  .a 

process  froa  which  they  are  now  exempt?"     Giver   a   suitable   expressioi 
udders  rardirg    ir    tr.e    tcurse    ::    reveltrirg    tr.e    :t:::st 

first    stet    1    see   r:    particular    :r::ler:    --■==■—.=  -'  -.     sue':     at    rrctvicual    : :  _1 : 
irdeed    ry    irrreached    ir   restect    t:    allege!    s::s    ::'      treasct..    :ri':ery.     :r 

tther    hith    cruras    arc   nscerar:rs it    teste;:    ::    ris    rasponsibillrie* 

as    a    "civil    rffirer    tf    tre    ."cited    States.      i_.e.,    f:r    crtrea:ha:le    acts    it 
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of  the  particular  executive  office  that  individual  would  then  be  concurrently 
occupying.   (The  quoted  phrases  are  from  Article  II,  §  4  of  the  Constitution.) 

But  this  correct  and  straightforward  response  is  misleading;  the 
narrow  question  which  it  answers  inadvertently  misdirects  our  attention 
from  the  more  serious  questions.   It  does  so  in  two  respects,  the  first 
"constitutional"  and  the  second  "political".   I  shall  be  specific  about 
each  of  these. 

First,  supposing  (as  I  do)  that  there  is  no  difficulty  in  applying 
the  impeachment  clause  to  a  Member  of  Congress  insofar  as  the  acts  on  which 
articles  of  impeachment  are  prepared  relate  only  to  impeachable  misconduct 
in  his  different  role,  as  a  "civil  officer,"  there  is  nonetheless  a  problem 
that  remains.   That  problem  arises  because  Article  I,  §  3,  cl  7  provides: 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further 
than  to  removal  from  Office,  and  disqualification  to  hold 
and  enjoy  any  Office  of  honor,  Trust  or  Profit  under  the 
United  States;  but  the  Party  convicted  shall  nevertheless 
be  liable  and  subject  to  Indictment,  Trial,  Judgment  and 
Punishment,  according  to  Law.   (Emphasis  added.) 

I  suppose  that  being  a  Member  of  Congress  is  itself  an  office  of  trust  under 
the  United  States.   If,  then,  the  clause  is  given  its  full  effect,  though 
a  Member  of  Congress  is  impeached  for  his  misconduct  while  serving  in  the 
Executive  Department,  judgment  may  perforce  remove  him  from  Congress  as 
well  —  or,  surely,  at  least  at  once  disqualify  him  for  re-election.   That 
construction  and  outcome  seem  sound  to  me.   I  do  not  know  why  a  person 
serving  in  the  executive  department  or  judicial  department  and  impeached 
and  removed  for  high  crimes  should  (as  is  the  case)  be  disqualified  from 
thereafter  becoming  a  Member  of  Congress,  and  yet  a  person  serving  in  such 
a  capacity,  identically  impeached  and  removed,  somehow  be  deemed  nonetheless 
eligible  to  stay  on  in  Congress  and  to  be  eligible  for  re-election.   The 
result  should  follow  without  any  inconsistency  with  the  clause  that  misconduct 
by  a  Member  of  Congress  in  Congress  shall  be  judged  solely  by  that  House 
of  Congress. 

There  is  a  point  to  this.   Note,  first,  that  the  proposed  amendment 
generated  not  but  a  single  question  respecting  its  impact  upon  two  existing 
clauses  (the  impeachment  clause  and  the  exclusive-congressional-punishment 
clauses),  but  at  least  three  existing  clauses,  _i.e_. ,  the  two  already-mentioned 
ones  plus  the  clause  quoted  above  affecting  disqualification  from  any  office 
holding  under  the  United  States.   The  point  in  this  respect  is  that  a  good 
number  of  provisions  (more  than  one  might  first  suppose)  are  affected  by  a 
proposed  amendment  which  itself  departs  from  a  very  central  feature  of  the 
Constitution  —  strict  separation  of  powers  —  which  feature  operates 
repeatedly  as  a  premise  or  presupposition  of  various  clauses.   The  extent 
of  the  ramifications  need  to  be  very  thoroughly  explored  before  so  funda- 
mental a  change  is  approved.   I  could  furnish  additional  examples,  but 
will  forbear  for  now,  to  keep  this  letter  at  least  reasonably  brief. 
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The  other  point  is  "political."  We  now  know  how  things  work,  given 
the  present  separation  of  powers,  including  of  course  your  own  observation  that 
they  do  not  always  work  very  well.   We  have  no  idea  at  all,  however,  how  things 
would  work  under  the  proposed  change  —  nor  do  I  think  the  parliamentary 
analogies  are  of  much  help.   It  is  not  merely  that  the  history  and  operative 
traditions  of  these  international  comparisons  are  very  tricky;  it  is,  rather, 
as  you  observe,  that  the  proposal  does  not  contemplate  a  shift  to  a  parlia- 
mentary system  —  but  to  something  of  a  novelty,  a  hybrid  system:   Nothing 
changes  other  than  that  Congress  may  provide  for  fifty  executive  offices 
to  be  staffed  by  Congress;  the  "ripple"  effects,  however,  are  almost  wholly 
conjectural. 

The  current  arrangement  very  deliberately  is  meant  to  structure  the 
executive  and  the  legislature  more  "at  odds"  with  one  another  than  some  other 
arrangement,  quite  despite  the  foreseeable  friction,  buck-passing,  delays 
and  consternation.   In  respect  even  to  the  very  minor  issue  we  have  just 
been  reviewing  (impeachment),  we  know  that  while  it  does  not  work  terribly 
well  —  it  probably  works  better  than  a  fusion  of  offices.   The  direct  personnel 
involvement  of  Members  of  Congress  in  the  workings  of  the  Presidency  must 
necessarily  raise  serious  practical  questions  of  divided  loyalties,  of  distance 
(and  of   cronyism),  casting  shadows  over  the  congressional  impeachment  powers. 
If  fifty  of  the  most  influential,  senior,  and  powerfully  regarded  members  of 
Congress  are  staffing  the  fifty  most  influential  executive  posts,  of  what 
practical  efficacy  is  there  to  the  impeachment  clause  itself? 

If  a  Member  of  Congress  is  also  Secretary  of  Defense,  which  "Loyalty" 
then  characterizes  his  higher  obligation:   to  respect  and  obey  the  Chief 
Executive's  requirement  of  some  degree  of  executive  confidence  (and  thus 
of  executive  privilege)  —  or  to  respect  and  obey  his  obligation  as  a  Member 
of  Congress  in  circumstances  where  he  (or  she)  knows  that  the  information 
he  holds  (in  executive  confidence)  is  plainly  germane  to  what  is  currently 
under  consideration  in  Congress  —  the  withholding  of  which  may  be  systematically 
misleading  in  the  fashioning  of  legislation? 

The  proposal,  to  be  sure,  does  not  mandate  executive  staffing  of  powerful 
members  of  Congress;  it  simply  makes  it  possible,  according  to  legislation  so 
providing,  subject  to  the  pleasure  of  the  President  and  "consent  of  the  Senate." 
To  be  sure.   But  the  likelihood  is  not  a  trivial  one  that  at  once  the  result 
will  appear.  We  are  mutually  fully  aware  of  the  wholly  nonconstitutional 
tradition  respecting  the  appointment  of  federal  district  court  judges;  a 
tradition  wholly  outside  the  Constitution,  but  effectively  vesting  in 
Senators  the  selection  of  federal  district  judges  to  serve  in  a  district 
within  their  state.   The  same  process  may  well  operate  here:  Senate  solidarity 
could  readily  be  established  so  that  no  nomination  by  a  President  other  than  of 
a  Member  of  Congress  for  a  particular  post  would  achieve  Senate  consent.   The 
additional  extent  to  which  the  new  arrangement  would  effectively  place  Congress 
in  command  of  most  executive  offices  is  itself  a  serious  question:   Congress 
may  collegially  predetermine  which  among  its  members  shall  hold  which  execu- 
tive offices. 

If  a  full  parliamentary  system  were  envisioned,  with  corresponding  (and 
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more  massive)  changes  in  the  Constitution  to  bring  it  through,  we  might  have 
a  serious  discussion  of  the  pros  and  cons  of  that  new  system.   The  current 
proposal,  as  a  hybrid,  however,  seems  to  me  extremely  dubious.   The  President 
is  separately  elected,  he  is  presumably  still  the  Chief  Executive  with  removal- 
at-will  power  over  his  "subordinates,"  but  he  may-or-may-not  be  of  the  same 
party  as  controlling  majorities  of  one  or  of  both  houses;  he  may-or-may-not  be 
able  to  repose  confidence  in  those  whom  others  (Congress?)  selects  from  within 
itself  to  occupy  positions  without  which  the  Presidency  itself  is  an  empty 
office;  Congress  may-or-may-not  any  longer  be  able  to  regard  itself  as  distinct 
from  the  executive;  the  dual-office-holding  members  may-or-may-not  be  able 
to  sort  out  their  own  genuine  divisions  of  loyalties,  etc.  etc.   And  it  is 
simply  true  that  a  considerable  variety  of  familiar  constitutional  clauses 
beyond  the  very  few  noted  here  are  premised  on  the  current  arrangement:   the 
efficacy  and  reconcilability  of  those  clauses  must  be  altogether  different 
when  the  premise  itself  is  altered  by  amendment. 

I  have  had  several  occasions  not  merely  to  read  again  the  clause  in  the 
Constitution  which  the  proposal  would  replace,  but  occasions  also  to  re-read 
the  original  discussions  which  led  to  its  adoption,  that: 

No  Senator  or  Representative  shall,  during  the  Time  for  which 
he  was  elected,  be  appointed  to  any  civil  Office  under  the 
Authority  of  the  United  States,  which  shall  have  been  created, 
or  the  Emoluments  whereof  shall  have  been  increased  during 
such  time;  and  no  Person  holding  any  Office  under  the 
United  States,  shall  be  a  Member  of  either  House  during 
his  Continuance  in  Office. 

The  examples  of  spoils-system  politics,  and  the  felt  need  to  add  this  clause 
as  further  cement  to  the  plan  for  separated  powers,  furnished  in  the  early 
records  of  discussion,  are  truly  quite  telling.   I  find  them  persuasive  even 
now. 

Like  you,  albeit  not  from  so  close  a  location  nor  with  such  important 
personal  experience  to  make  the  impression  so  vivid,  I  do  share  the  sense  of 
frustration  that  comes  from  the  perpetual  political  tendencies  of  Congress  and 
of  the  President  to  ascribe  the  faults  of  our  evident  inertia  to  the  other. 
But  I  cannot  help  thinking  that  the  insertion  of  fifty  members  of  Congress 
into  the  Executive  Department  would  be  no  solution:   it  does  not  seem  to  me  to 
represent  a  full  change  to  a  parliamentary  system  (which  I  think,  incidentally, 
has  serious  difficulties  of  its  own)  even  while  it  does  most  seriously  fracture 
existing  provisions  in  the  Constitution  which  were  not  lightly  made. 

Sincerely, 


William  Van  Alstyne  ' 

William  R.  Perkins  Professor  of  Law 


Ill 
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August  1,  1979 


The  Honorable?  Henry  s.  Reuss 
The  House  of  Representatives 
^413  Rayburn  Office  Building 
Washington,  D.C.  20515 

Dear  Congressman  Reuss: 

Thank  you  for  your  interesting  inquiry  of  July  30. 
I  share  your  sense  that  the  current  pattern  of  checks 
and  balances  might  sometimes  contribute  more  to  govern- 
mental paralysis  than  to  governmental  responsibility. 
But  I  have  the  gravest  reservations  about  the  wisdom 
of  the  amendment  you  are  proposing.   It  does  not  seem 
to  me  likely  to  overcome  the  problems  of  stalemate, 
and  it  could  exacerbate  the  problems  of  accountability. 
Rather  than  combine  the  best  features  of  our  system 
with  tne  best  features  of  parliamentary  government,  it 
could  well  combine  the  worst  of  both. 

I  doubt  that  any  minor  changes  in  the  scneme  that 
you  envision  could  save  it  from  objections  along  these 
lines.   At  the  same  time,  you  should  not  regard  me  as 
unalterably  opposed  to  your  idea;  I  would  reserve  final 
judgment  until  I  had  heard  more  and  thought  more. 

Sincerely, 

Laurence  H.  Tribe 
Professor  of  Law 
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RECEIVED 

Ehnest  S.  Griffith 
SEP   1  1  1979  1941  Pahkside  Drive.  X.  W. 

\VaSHTXOTON,  D.   C.   20012 

HENRY  S.  REUS3 


Oh  - 
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October  3,  197  9 


Congressman  Henry  S.  Reuss 

2473  Rayburn  House  Office  Building 

Washington,  D.  C.   20515 

Dear  Representative  Reuss: 

Please  excuse  my  delay  in  responding  to  your  letter  of  July  30, 
1979  requesting  my  reaction  to  your  proposed  constitutional  amendment. 
I  delayed  because  I  wanted  to  give  it  careful  consideration  and  I 
also  wanted  to  discuss  it  with  some  of  my  faculty. 

My  overall  reaction  is  that  the  proposed  amendment,  though 
laudable  in  intent,  has  very  little  chance  of  being  passed.   As 
you  well  know,  passage  of  constitutional  amendments  demands  a  public 
perception  of  need  that  is  absent  in  the  case  of  this  particular  issue. 

Undoubtedly,  more  legislative  participation  in  executive  policy- 
making would  produce  more  informed  policy.   However,  given  the  diffi- 
culty in  getting  a  constitutional  amendment  passed,  it  might  be  use- 
ful to  take  smaller,  useful  steps  that  do  not  require  a  constitutional 
amendment  or  even  a  statute.   I  have  in  mind  the  proposals  of  Stephen 
Hess  in  Organizing  the  Presidency.   The  theme  of  Hess1  work  is  a  more 
"collegial"  presidency  built  around  a  revitalized  cabinet.   Such  a 
cabinet  would  include  the  House  and  Senate  leaders  of  the  President's 
party.   Although  Hess  does  not  advocate  it,  I  suggest  the  House  and 
Senate  whips  could  also  be  included.   Professor  Corwin,  in  The 
President:   Office  and  Powers,  assured  us  such  a  scheme  would  not 
violate  constitutional  separation  of  powers. 

I  wish  you  success  in  making  this  change.   Enclosed  is  a  copy  of 
a  brochure  from  the  forthcoming  Blacks,  Presidential  Politics  and 
Public  Policy  Conference.   I  trust  you  or  an  aide  will  be  able  to 
attend. 

Sincerely, 

Marguerite  Ross  Barnett 
Chairperson 


115 


The  Ohio  State  University  Department  of  Political  Science 

223  Derby  Hall 

154  North  Oval  Mall 

Columbus,  Ohio  43210 


August  11,   1979 


Hen.   Henry  S.    Reuse 

Member  ef  Cengress 

21*13  Rayburn  Heuse  Office  Bldg. 

Washingten,   D.C.   20515. 

Dear  Mr.    Cengressman: 

Thank  yeu  fer  yeur  letter  ef  July  30  asking  my  reaction  te  the 
prepesed  censtitutienal  amendment  allewing  Members  ef  Ongress  te 
held  pesitiens   in  the  Executive  Branch. 

There   is  certainly  a  need  fer  greater  understanding  en  the 
part  ef  these  in  beth  the  legislative  and  executive  branches  ef  the 
preblems  faced  by  the  ether.   There  is  alse  a  recerd  ef  distinguished 
service  rendered  by  many  Members  ef  Cengress,  fer  example,   Stewart 
Udall,  Melvin  Laird,   and  Brack  Adams,  whe  have  accepted  cabinet 
pesitiens.   Beth  ef  these  censideratiens  weuld  warrent  serieus 
censideratien  fer  an  idea  such  as  yeurs. 

At  the  same  time,   I  think  this  particular  idea  weuld  raise 
serieus  preblems.   In  recent  years,  there  has  been  seme  mevement 
teward  cabinet  members  with  relevant  prefessienal  backgreund  and 
management  capabilities.  As  late  as  the  Kennedy  administratien,  the 
initial  appeintees   (belew  State-Defense-Treasury)  were  frem  pelitical 
bacrcgreunds.   In  the  present  decade,  there  have  been  such  appeintments 
as  Jehn  Dunlep,  Edward  Levi,  Ray  Marshall  and  ethers  whese  backgreunds 
are  net  pelitical,  but  whese  credentials  lie  in  their  mastery  ef 
the  issues  ever  which  their  departments  have  jurisdictien.   It  is 
my  impressien  that  this  shift  is   at  least  a  partial  recegnitien 
ef  the  difficulty  ef  managing  cabinet  departments.    It  seems  te  me 
that  this   difficult  task  weuld  net  be  made  easier  by  plaoing 
persens  in  these  pesitiens  whe  had  te  fecus  seme  majer  share  ef 
their  attentien  en  their  cengressienal  res pens ibilities. 

Then  there  is  the  questien  ef  whether  legislaters  have  eneugh 
free  time  te  want  te  sheulder  these  additienal  respensibilities. 
Many  ef  the  institutienal  developments   in  recent  years,   an  annual 
vaoatien  in  recegnitien  ef  the  fact  that  Cengress  will  prebably  be 
in  sessien  fer  mest  ef  the  year,   er  cemputer  scheduling  ef  Senate 
cemmittee  meetings  te  lessen  the  pessibility  ef  cenflicts  between 
them,   seem  te  speak  ef  tee  many  time  demands  placed  en  legislaters 
rather  than  tee  few. 
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Than  there  Is  the  question  ef  the  desirability  ef  seme  turaever  la 
the  Heuse  and  Senate.  Aa  yau  are  well  aware,  mast  Representatives  wha 
seek  reeleetien  are  reelected.   The  lewest  percentage  ef  Representatives 
returned  (ef  these  seeking  reelectiea)  frem  1956  threugh  1976  was 
87$.  While  a  larger  number  ef  members   have  retired  veluntarily  la 
receat  years,  the  balance  between  stability  and  change  is  still  en 
the  side  ef  stability.  Allewing  a  Member  ef  Cengress  te  retain  his 
seat  while  serving  in  the  Executive  Branch  weuld  tend  te  make  the 
membership  even  mere  stable,  aad  thus  cheke  eff  whatever  fresh  ideas 
aew  members  might  bring  with  them. 

I  hepe  these  refleetiens  add  semething  te  the  fine  list  ef  questiens 
yau  raised  ea  the  secend  page  ef  yeur  statement. 

Thank  yeu  fer  selioiting  my  reactien. 


Tears  sincerely, 

Jehn  H.  Kessel, 

Prefesser  ef  Peliticsl  Science 
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THE  COLORADO  COLLEGE 

COLORADO    SPRINCS.   COLORADO    80903 

September  20,   1979 


Congrsssman  Henry  S.   Reuss 

2412  Rayburn  House  Office  Building 

Washington,  D.C. 


Dear  Congressman  Reuss: 

I  continue  to  be  impressed  by  the  boldness  of  your  proposed 
reforms  of  government,  especially  in  the  area  of  congressional-- 
presidential  relations.  If  nothing  else,  it  sharpens  our  thinking 
and  appraisal  of  our  existing  arrangements. 

On  the  whole,  I  have  less  faith  in  sweeping  structural  reform 
than  you  do.   I  do  think,  however,  that  your  plan  merits  sustained 
review. 

Please  know  that  I  think  we  can  make  our  existing  system  better 
than  it  is  at  present.  I  think  processes  of  consultation  can  be 
improved.  I  think  the  House  could  organize  itself  better  to  serve 
its  policy  functions.  Committee  streamlining  of  the  kind  that  Richard 
Boiling  worked  on  two  or  three  years  ago  still  impresses  me  as  a  first 
order  of  business.  Better,  not  more,  utilization  of  staff  resources 
would  also  be  vital  in  helping  the  situation  out. 

I  have  outlined  at  great  length  both  the  strengths  and  weaknesses 
of  our  current  cabinet  system  in  a  chapter  on  the  cabinet  in  my  book 
The  State  of  the  Presidency  (Little,  Brown)  .  A  new  edition  of  that  book 
with  substantial  revisions  on  the  cabinet  process  will  be  out  in  December 
of  this  year.  I  hope  your  staff  will  obtain  a  copy  of  this  for  you. 
Meanwhile,  some  recent  thoughts  of  mine  on  the  Carter  cabinet  purge, 
as  it  was  called,  is  enclosed  in  an  essay  that  was  published  in  the 
New  York  Times  Magazine  (August  12,  1979). 

Even  if  I  oppose  the  thrust  of  your  reform  proposal  I  would 
welcome  the  opprtunity  of  meeting  with  other  scholars  and  politicians 
who  would  wish  to  debate,  discuss  and  appraise  the  merits  of  this  plan. 
I  would  hope  that  some  committee  of  the  House  and  some  university  woould 
plan  hearings,  symposiums  and  conferences  on  the  plan.  I  would  welcome 
an  invitation  to  participate  in  such  a  scrutiny. 

You  have  served  the  nation  enormously  well  these  past  25  years. 
Good  luck  in  your  work.  If  we  only  had  a  few  score  Rexuss'  in  Congress 
I  am  sure  it  would  work  to  near  perfection. 

Cordially; 


Professor  Thomas  E.   Cronin 


120 


WILLIAMS  COLLEGE 

WILLIAMSTOWN.  MASSACHUSETTS  01287 


DEPARTMENT   OF   POLITICAL   SCIENCE 

August  13,  1979 


Hon.  Henry  S.  Reuss 
Congress  of  the  United  States 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Henry: 

I  was  most  interested  to  have  your  letter  of  July  30,  enclosing  your 
proposed  constitutional  amendment,  upon  returning  from  vacation. 

I  strongly  support  this  proposal  as  a  way  of  opening  up  discussion 
of  the  whole  question  of  presidential-congressional  relationships.   I  think 
the  proposal  itself  is  quite  ingenious,  and  if  adopted  could  have  the  kinds 
of  major  results  you  indicated.   However,  I  doubt  that  it  would  bring  about 
to  any  significant  degree  more  teamwork  between  President  and  Congress. 
What  basically  keeps  the  two  institutions  apart,  as  was  carefully  planned 
by  the  founders  200  years  ago,  is  institutional  responsibility  to  competing 
and  conflicting  constituencies.   The  only  way  to  remedy  this  problem,  if 
it  needs  to  be  remedied,  is  through  stronger  and  more  unified  parties,  in 
my  view,  or  through  the  kind  of  drastic  constitutional  change  that  I  doubt 
either  you  or  I  would  support. 

In  any  event,  I  am  impressed  by  your  initiative  and  imagination  in 
raising  the  matter.   You  might  want  to  consider  relating  this  effort,  or 
at  least  your  own  future  f*de  in  proposing  constitutional  changes,  to  a 
project  under  way,  as  described  in  the  enclosed  folder  on  Project  87. 
Professor  Richard  Morris  of  Columbia  and  I  chair  this  project,  which  is 
sponsored  by  the  American  Historical  Association  and  the  American  Political 
Science  Association. 

We  are  hoping  that,  as  we  come  closer  to  the  bicentennial  of  1787,  we 
can  stimulate  a  grassroots,  nation-wide  debate  over  the  adequacy  of  our 
constitutional  system  for  the  third  century  of  our  national  existence,  and 
for  the  21st  century.   We  are  presently  making  awards  in  the  field  of  con- 
stitutional history  in  government,  and  shortly  we  will  begin  our  stage  2, 
trying  to  help  in  some  way  to  raise  the  level  of  teaching  of  American  his- 
tory and  government  in  high  schools.   We  will  then  go  on  to  stage  3,  as  in- 
dicated in  the  flyer,  during  which  we  hope  that  the  grassroots  discussion 
of  constitutional  problems  will  begin,  culminating  in  1987. 

I  hope  you  get  a  chance  to  read  the  enclosed,  and  would  appreciate  any 
comment.   I  hope  someday  I  might  talk  with  you  personally  about  the  project, 
and  also  about  your  proposed  constitutional  change.   Many  thanks  for 
letting  me  know  about  it. 


\Z%c~~* 
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UNIVERSITY  OF  CALIFORNIA,  BERKELEY 


BERKELEY    •    DAVIS    •    IRVINE   •    LOS   ANGELES    •    RIVERSIDE   •    SAN    DIECO    ■    SAN    FRANCISCO  \bX/*      t     (C  -  SANTA   BARBARA   •   SA  s  r  A   '  I"   / 


OFFICE  OF  THE  DEAN  GRADUATE  SCHOOL  OF  FVBLM    POUC1 

(415)  642-4670  2607  IIEAHST  AVKM  I 

BERKELEY,  (   M.IKOHSIA  94720 


November  2,  1979 


Honorable  Henry  S.  Reuss 

Fifth  District,  Wisconsin 

2413  Rayburn  House  Office  Building 

Washington,  D.C.  20515 

Dear  Representative  Reuss: 

This  is  in  response  to  your  July  30th  letter,  inviting  response 
to  the  constitutional  amendment  you  proposed  that  would  permit  members 
of  Congress  to  serve  in  key  offices  of  the  Executive  branch.  I  assigned 
your  proposal  to  the  thirty-plus  students  who  comprise  the  second-year 
class  here  at  the  Graduate  School  of  Public  Policy,  and  invited  them  to 
exercise  their  skills  at  policy  analysis  in  evaluating  it.  They  assumed, 
at  my  suggestion,  that  you  were  their  client  and  hence  they  considered 
the  broad  problem  your  proposal  addresses  as  well  as  the  particular  means 
you  advanced  to  resolve  it. 

The  several  analyses  advanced  by  the  students  cover  perhaps  too 
much  ground  and  detail  to  be  communicated  in  full  to  you  in  this  letter. 
What  I  nave  done,  rather,  is  to  select  and  summarize  several  key  themes 
of  reaction  that  should  be  helpful  to  you  in  your  continued  consideration 
of  the  proposal . 

Let  me  indicate  at  the  outset  that  you  are  not  alone  in  your  funda- 
mental concern  that  the  friction  between  the  Legislative  and  Executive 
branches,  albeit  inherent  in  the  separation  of  powers  design,  has  become 
excessive  in  recent  years.  It  is  gratifying  to  see  that  there  are  legis- 
lators, such  as  yourself,  who  are  able  to  rise  above  the  daily  immersion 
in  the  governmental  process,  to  take  a  hard  look  at  possible  deficiencies 
in  that  process,  and  then  to  prescribe  remedies  accordingly.  Your  capacity 
and  willingness  to  identify  and  come  to  grips  with  a  variety  of  these 
basic  problems  of  government  structure  and  operations  is  all  to  the  good 
and  I  hope  your  involvement  and  activity  in  such  matters  will  continue. 

Overall,  the  analyses  undertaken  by  the  students  led  to  the  con- 
clusion that  the  operation  and  effects  of  the  new  arrangements  you  propose 
are  too  unpredictable,  especially  as  to  whether  they  would  in  fact  promote 
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the  stated  i  .    to  warrant  support  of  the  proposal.     A  large 

••rious  problems  were   identified  and  probed,  a  sample  set 
of   which  are  presented   immediately  below. 

1.  Your  proposal   could  tip  Presidential -Congressional   rela- 
tions  too  much   in  the  one  direction  or  the  other,  rather 
than   reaching  some  optimal   equilibrium  that  promoted  a 
genuine  and  more  effective  collaboration  between  the  two 
independent  branches.      It  is  possible  that  a  President  could 
use  hr,   appointments  Of  Representatives  and  Senators  as  a 
pOWtrful    lever   to  promote  Congressional    support  of  his   poli- 

And    i i    Is   iqually  possible   that  the  Congress  could 
make  use  of  the  new  arrangements   to   impose  appointees  on   the 
in.  i dent  and   to  heighten  the   influence  of  the  Congress  over 
tin-   President.      I  Ither  way--the   "Presidential  izing"  of  the 
Congress  or  the  "Congressional 1  Zing"  Of   the  Presidency  and 
branch     MOUld   result    in   reducing   friction  between 
the   two    Institutions,  but  at   the  excessive  cost  of  undue  domin- 
ance of  the  one  by  the  other. 

2.  Ihe   fragmentation  of  government  policy-making  derives    in 

1 1  om  the  df  facto  semi-autonomy  of  many  Lxecutive  branch 
Officials  ind  administrative  units.  These  officials  and  unit 
heads  have  multiple   loyalties— to  the  President,   the  Congress, 

I  n  to  res  1    groups,    their-  own  agency,   etc. --and  as   a   result   it   is 
difficult    for-  the  President  to  get  on  top  of  his  own  Executive 
branch  and  to  secure  coherent  and  consistent  policy  from  its 
many  parts.     Under  your  proposal,   the  President's  capacities   in 
this   regard  MOUld  be   further  weakened,   because   the  Congressional 
Incumbents  01   high  Executive  offices  would  have  incentives  and 
loyalties    th.it  would  likely  not  produce  the  requisite  degree  of 
administrative  support  of  Presidential   policy.     The  President's 
leverage  on  lUCh  appointees  would  be  minimal,  and  many  of  these 
office  holders  could  reasonably  be  expected  to  handle  their 
transient  period  of  service  in  the  Executive  branch  with  an  eye  to 
promoting  then    legislative  careers. 

3.  ihr  evaluations   In  (i)  and  (2)  above  point  to  a  fundamentel 
conceptual   flaw  In  the  proposal.     A  partial  "merger"  or  "fusion" 
of    Legislative  and  Executive  branches  will    produce  predictable 
result |    In   the  direction  of  greater  cooperation  only  when 
another  key  element  of  the  cabinet-parliamentary  model --party 
government  and  discipline--1s  alive  and  well.     Without  the  binding 
glue  of    party,    the  proposal    (ould  easily  result   in  exacerbating 
relations  between   the   two  branches   (as   per  item     2     above)  or 
making  one  too  dominant  over  the  other  (as  per  item  1   above).     At 

the  present  t  ,  however-,  the  influence  of  party  In  America 

appears  to  be  sharply  on  the  decline. 

4.  What  kind'.  01  legislators  would  be  attracted  to  take  on  an 
utive  branch  role  and  what  kinds  might  a  President  wish  to 

appoint?  Unit".',  there  was  a  high  degree  of  overlap  In  the  two 
answers,  the  proposal  would  introduce  a  major  new  source  of 

I I  ic  i Ion  between  the  two  bi . inches . 
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5.  A  large  number  of  serious  practical  problems  were  I den 
tified  with  regard  to  the  difficulties  created  for  the 
Congressman-Executive  official  role  and  for  the  functioning 
of  Congress  as  a  whole.   For  example:  how  would  a  leglslatOl 
reconcile  his  constituency  representation  concerns  with  the 
broader  outlook  required  of  his  Executive  role?  What  sei 
risks  for  his  advancement  within  the  House  or  Senate  would  .1 
legislator  take  by  absenting  himself  for  a  year  or  more  from 
key  legislative  activities  and  relationship, ?  And  wh.it  risks 
for  his  re-election  chances?  Moreover,  the  proposal  would 
upset  Congressional  operations  and  increase  fragmentation 
there  by  the  loss  in  expertise,  heightened  turnover  In  com- 
mittee leadership  and  membership,  and  the  creation  of  yet 
another  cluster  of  "influential"  legislators. 

Many  students  felt  that  increased  decentralization  of  authority 
and  power  within  the  House  and  Senate  is  a  major  contributor  to  the  prob- 
lem you  stress,  that  of  stalemated  government.  Hence  it  was  suggested 
that  the  objective  sought  by  your  proposal  is  better  met  (i.e.,  "better" 
in  the  sense  of  both  more  effective  and  more  feasible  with  respei  t  to 
the  chances  for  adoption)  by  concentrating  upon  ways  of  avoiding  further 
diffusion  of  authority  in  the  two  houses  and  of  returning  greater  influence 
to  institutional  and  party  leadership  within  the  Congress.  To  a  large 
extent,  this  can  be  accomplished  by  changes  in  Congressional  procedures 
and  rules,  without  need  for  either  legislation  or  amendment  of  the  Constitu- 
tion.  In  the  absence  of  an  adequately  structured  Congress,  there  are  sharp 
limits  on  what  can  be  done  to  promote  cooperation  between  the  two  branches. 

I  hope  that  these  comments  on  your  proposal  will  be  of  help  to  you 
in  considering  the  amendment  and  other  ways  of  dealing  with  the  very  Impoi 
tant  problem  which  it  addresses.  Speaking  on  behalf  of  the  School  students 
as  well  as  myself,  we  appreciated  the  chance  to  review  your  proposal  and 
your  invitation  to  let  you  know  our  reactions.   I  would  welcome  comparable 
invitations  on  other  proposals  you  may  have  dealing  with  governmental 
design  and  operations. 

Sincerely , 


Allan  P.   Sindler 
Dean 


54-216   0-80 
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V.  COMMENTS  ON  PKOPOSED  AMENDMENT  BY  MEMBERS 

OF  CONGRESS 

DAN  GLICKM AN 
Fourth  District— Kansas 

U  S    Pmt  Orrici  »HO  Coupit   Houd 


CONGRESS  OF  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES 
Washington,  D.C.    20515 

August   3,    1979 


Honorable  Henry  Reuss 

United  States  House  of  Representatives 
2413  Rayburn  House  Office  Building 
Washington,  D.  C.   20515 

Dear  Henry: 

Thanks  for  your  recent  note  calling  to  my  attention  the 

proposal  you've  put  together  to  amend  the  Constitution.  I  certainly 

appreciate  the  fact  that  you  took  the  time  to  ask  for  my  comments 

in  advance  of  introduction.   I  must  say  that  I  have  some  real 
reservations  about  the  idea  you  propose. 

As  you  note  in  the  materials  you  sent,  your  proposal  would 
dramatically  alter  the  framework  of  government  under  which  we  have 
operated  to  date.   Your  proposal  strikes  me  as  something  of  a  hybrid 
between  our  system  and  a  parliamentary  system,  and  that  is  a  pretty 
dramatic  change  to  make  to  a  system  which  has  served  us  generally 
very  well. 

Beyond  that  philosophical  problem  with  the  idea,  I  think 
we  need  to  consider  what  is  involved  in  the  present  job  of  serving 
in  the  Congress.   As  we  both  know,  the  demands  on  Members  of  the 
Congress  are  heavy  already;  we  are  all  forced  to  say  no  time  and 
again  to  requests  for  our  time.   I  don't  think  that  simply  alleviating 
the  pressure  of  committee  work  would  allow  for  a  Member  to  adequately 
fulfill  his  role  here  on  Capitol  Hill  and  in  the  Administration.   I 
also  think  there  would  be  some  conflicts  involved  in  terms  of  repre- 
senting a  particular  constituency  when  it  comes  to  making  administra- 
tive decisions.   Finally,  I  would  think  that  most  Americans  feel 
they  deserve  full-time  representation  in  the  Congress,  and  would  not 
be  interested  in  having  their  Representative  or  Senator  taken  away 
from  his  responsibilities  representing  them. 

In  closing,  Henry,  I  do  want  you  to  know  that  I  certainly  agree 
that  there  is  a  problem  that  needs  to  be  addressed  in  terms  of  improved 
cooperation  between  the  executive  and  legislative  branches,  and  I 
would,  of  course,  be  glad  to  look  at  any  other  ideas  or  refinements  to 
this  one  which  you  might  have.  And,  if  I  come  up  with  any,  I'll  let 
you  know. 

With  best  regards, 
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TRADE  SUBCOMMITTEE 


COMMITTEE  ON  THE  BUDGET 


Congress  of  tfje  ©m'teb  States; 

Jfyoust  of  ft?  presentatibes 
IBasfjington,  B.C.    20515 
August   2,    19  79 


Congressman  Henry  S .    Reuss 
2413    Rayburn  H.O.B. 
Washington,    D.    C.       20515 

Dear   Henry: 

Thank  you  for  sharing  your  idea  of  a  proposed  Constitutional 
amendment  to  allow  Members  of  Congress  to  serve  in  key  Executive 
Branch  offices. 

I,  have  not  given  serious  consideration  to  this  idea  prior  to 
receiving  your  letter,  but  my  first  reaction  to  it  is  somewhat 
negative  because  I  think  it  edges  too  close  to  a  parlimentary 
style  of  democracy  which  I  would  not  care  to  see  developed  in  the 
United  States.    Second,  my  personal  feeling  regarding  Constitu- 
tional amendments  is  that  they  should  be  limited  to  those  which 
expand  voting  rights  and  human  freedoms  for  all  Americans.   Be- 
yond this,  I  worry  that  we  are  tinkering  too  much  with  the  under- 
lying basis  of  our  democratic  tradition. 

I  will  keep  an  open  mind  on  this  issue,  however,  and  I  thank 
you  for  an  opportunity  to  offer  frank  advice  on  this  subject. 
Thanks  again,  Henry. 

With  best  wishes, 


Sincerely  yours 


R.  JONES 
r  of  Congress 
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PAUL  SIMON 


COMMISSION  ON  SECURITY  AND 
COOPERATION  IN  EUROPE 


Congress  of  tfje  33mteb  States 

^ousfe  of  fcepresentatibes 
Waa&togton,  3B.C.   20515 

August  1,  1979 


nrrmcT  omu: 


The  Honorable  Henry  Reuss 

2413  Rayburn  House  Office  Building 

Washington,  D.C.   20  515 

Dear  Henry: 

I  react  favorably  to  your  idea.   I  think  it  would  make 
Congress  a  more  responsible  body  though  I  tend  to  think 
that  the  number  should  be  20  or  25  rather  than  50. 


That's  strictly  a  visceral  reaction  that  may  be  wrong. 
You  probably  should  sound  it  out  with  others,  particularly 
those  who  are  not  part  of  the AoMgressional  scene. 
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PAUL   N.  McCLOSKEY,  Jr. 

IZtx  District.  California 

GOVERNMENT  OPERATIONS  district  c 

305  Grant  Avenue 
Pau>  Alto.  California    94306 


Congress!  of  tije  (Hnttcb  States. 


%ouit  of  fcepresentalibe*  %%„*.,„, 

WaaijinBton,  JB.&.    20515 


July  31,   1979 


The  Honorable  Henry  S.  Reuss 
Member  of  Congress 
2413  Rayburn  HOB 
Washington,  D.C.  20515 

Dear  Henry: 

At  first  blush,  I  was  deeply  opposed  to  your  proprosed  constitutional 
amendment  to  permit  legislators  to  serve  in  the  Executive  Branch. 

On  second  thought,  I  remain  opposed,  but  am  grateful  to  you  for 
bringing  up  the  comparison  between  the  Parliamentary  system  of  England 
and  other  nations  and  our  own  "Separation  of  Power/Check  and  Balance" 
system  of  government. 

It  is  indeed  possible  that  too  much  "check  and  balance"  has  developed, 
and  that  we  are  endangering  our  ability  to  survive  and  prosper  as  a 
nation  by  excessive  friction  between  the  Executive  and  Legislative 
Branches. 

In  the  past,  I  have  felt  that  this  friction  could  have  been  eased 
by  more  sophisticated  and  knowledgeable  conduct  on  the  part  of  the 
Carter  Administration  personnel,  and  that  this  temporary  problem  would 
be  cured  by  the  election  of  a  new  President  of  more  sensitivity  and 
abilities  in  dealing  with  the  Congress. 

I  have  to  confess,  however,  that  your  idea  is  well  worth  study 
despite  my  gut  reaction  and  opposition. 

Keep  leading. 

Sincerely, 


(R< 


Paul   N.   McCloskey,  Jr. 
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JAMES  M.  COLLINS 

Tmiho  District.  Texas 


COMMITTEE*, 

INTERSTATE  AND  FOREIGN 
COMMERCE 

COMMUNICATIONS 
ENERGY 

polict 


Congress  of  tfje  Winitth  States 

Jbou&t  of  .fcepreaentatiue* 
aaagfjinston,  JD.C    20515 


July  27,  1979 


Honorable  Henry  S.  Reuss 
Room  2413  Rayburn  H.O.B. 
Washington,  D.C. 

Dear  Henry: 

Your  idea  of  a  constitutional  amendment  to  allow 
members  of  Congress  to  serve  is  excellent.   Since  the 
American  people  respond  more  to  emotion  than  they  do 
to  logic,  I  do  not  know  whether  it  will  be  acted  upon 
or  not. 

But  this  is  a  most  progressive  idea.   It  would  be 
better  for  Congress  and  it  would  also  provide  better 
administration.   I  only  had  one  thought  as  I  reviewed  it, 
I  would  not  think  the  compensation  should  be  more  than 
their  regular  salary  as  a  Congressman.   If  they  got  a 
job  that  paid  more  than  they  had  in  their  Congressional 
job,  they  would  be  reluctant  to  return  to  service  on  the 
Hill.   So  I  would  basically  just  eliminate  Section  3, 
or  otherwise  specify  that  their  salary  shall  remain  the 
level  of  a  Congressman  as  long  as  they  were  in  that 
elected  position. 


to  you, 


Jam 


lins,  M.C 
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TONY  COELHO 

I5tm  District.  California 


COMMITTEE  ON  AGRICULTURE 


^OAIRY  AND  POULTRY 


SUBCOMMITTEES: 

COMPENSATION.  PENSION. 

INSURANCE  AND  MEMORIAL 

AFFAIRS 

MEDICAL  FACILITIES  AND  BENEFITS 


Congress  of  tfjc  Winitih  States; 

jfyouit  at  fcepresentattbes 

8Hafif)tnston,  3B.C    20515 
September   18,    1979 


21  e  Cannon  House  Office  Build 
Washington.  O.C    205 IS 
(202)  22S-61SI 

DISTRICT  OFFICES: 

FCDEKAL  BuiLOINO 
1 130  O  STREET.  ROOM  2001 

Fresno.  California    93721 
(209)  487-5004 


(209)  343-4455 


1125  I  Sweet 

■o.  CALIFORNIA 


Honorable  Henry  Reuss 
2413  Raybum  H.O.B. 
Washington,  D.C.   20515 

Dear  Henry : 

Now  that  things  have  settled  down  a  bit  after  the  recent 
district  work  period,  I  have  had  the  opportunity  to  review 
your  proposal  for  a  constitutional  amendment  to  allow  Members  of 
Congress  to  serve  in  key  Executive  Branch  Offices. 

The  concept  of  your  proposal  is  very  interesting,  and  one 
that  I  feel  merits  serious  consideration.   To  have  the  broad 
interests  of  the  Executive  Branch  tempered  by  the  more  localized 
interests  of  the  Legislative  Branch  could  certainly  be  a  plus 
for  our  system. 

In  your  own  analysis  of  the  proposal,  you  raise  some 
very  important  questions  which  obviously  must  be  worked  out 
before  a  system  of  this  type  could  be  implemented  with  any 
amount  of  success.   One  of  the  more  serious  questions  which 
you  raise  is  the  use  of  a  Member's  time.   As  a  freshman 
Member,  I  constantly  find  that  there  is  always  more  to  get 
done,  not  only  in  terms  of  constituent  work,  but  also  in 
legislative  work.   I  think  that  I  would  find  it  quite  difficult 
to  take  on  a  responsibility,  if  the  opportunity  arose,  of 
the  nature  of  your  proposal  regardless  how  worthy.   Of  course, 
these  are  my  own  experiences  which  may  not  be  the  case  with 
other  Members. 


Henry,  while  I  would  be  interested  in  seeing  more  details 
on  this  proposal,  I  might  suggest  that  you  would  set  this  up 
on  an  experimental  base  rather  than  immediately  adding  it  to 
the  constitution.   It  would  be  much  easier  to   improve  upon 
a  trial  system  than  it  would  be  to  rewrite  an  amendment  to 
the  constitution. 


I  hope  my  comments  are  of  use, 
informed. 


and  please  keep  me 


With  best  wishes 


Sincerely, 


TONY  COELHO 
MEMBER  OF  CONGRESS 
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JAMIE   L.   WHITTEN  chairman 

Irr  DirrmCT.  Mississippi  COMMITTEE  ON  APPROPRIATIONS 


Congress  of  tfce  ®niteb  States 

$ouse  o!  fccpresentattues 
jaatffjfoston,  53.C.    20515 

September  18,  1979 


Hon.  Henry  S.  Reuss 
House  of  Representatives 
Washington,  D.  C.  20515 

Dear  Henry: 

Your  letter  and  enclosure  with  regard  to  a  Constitutional 
Amendment  arrived  right  before  the  Recess,  as  you  know,  and 
I  didn't  have  time  to  study  it  then.   I've  looked  it  over 
carefully  several  times  since  getting  back  in  town  and,  while 
it  may  not  be  original,  my  main  reservation  is  "time."   With 
the  pace  around  here  increasing  every  year,  it  seems  to  me 
it's  becoming  more  and  more  difficult   to  keep  ourselves  in- 
formed on  legislative  matters,  without  trying  to  put  on  another 
hat. 

As  you  point  out,  the  mechanics  of  this  have  been  worked 
out  by  other  countries  and  perhaps  it  would  work  here.  I'll  be 
glad  to  discuss  it  with  you  further. 

With  kindest  regards  and  best  wishes, 

Sincerely, 


L.  Whitten,  M.C. 
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WES  WATK1NS 

3«>  District.  Okuuwu 
(202)  225-4565 

MAJOR1Tv  ZONE  wh,p       CONGRESS  OF  THE  UNITED  STATES 

eoN,,,,™:;^^  HOUSE  OF  REPRESENTATIVES 

CAUCUS 

WASHINGTON.  D.C.     20515 


August  24,  1979 


Honorable  Henry  S.  Reuss 

2413  Rayburn  House  Office  Building 

Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

The  idea  of  a  constitutional  amendment  that  would  allow  Members  of  the 
House  and  Senate  to  serve  in  a  given  number  of  positions  in  the  Execu- 
tive Branch  is  an  interesting  proposition  --  although  one  I  had  never 
applied  to  government  structure  in  the  United  States.  I  believe  any 
proposal  that  would  enhance  government  should  be  given  due  considera- 
tion, however. 

Your  request  for  comments  has  brought  several  thoughts  to  mind,  thoughts 
along  the  line  of  how  the  proposal  might  work  or  how  a  member  would 
juggle  both  jobs,  both  time-consuming  and  both  demanding. 

I  think  the  time  required  to  do  both  jobs  is  the  major  question  in  my 
mind  --  whether  a  Member  of  the  House  or  Senate  simply  would  have  the 
time  in  one  day  to  do  an  effective  job  in  two  demanding  positions. 

The  other  question  that  comes  to  mind  is  whether  an  individual  can 
"serve  two  masters."  Since  the  Executive  Branch  is  a  policy-making 
branch,  would  a  Member  be  caught  in  the  middle  between  an  Executive 
Branch  policy  and  a  Legislative  Branch  decision,  either  because  of 
political  party  affiliation,  personal  beliefs  or  perhaps  constituent 
pressure? 

You  noted  there  are  a  number  of  very  basic,  very  important  questions 
to  be  answered  about  the  concept.  I  wholeheartedly  agree,  but  would 
like  to  be  kept  posted  on  your  progress. 

If  I  can  help  you  on  this  or  any  other  issue,  please  do  not  hesitate 
to  let  me  know. 


Member  of  Congress 
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ROBERT  MCCLORY 
I*th  District.  Illinois 

Municipal  I 

■  Court 

™"Z?£l'ZBm      Congress  of  the  Uttiteb  States  ■^SiT" 


Congress  of  tfjc  <2llnitcb  States 

l>ous!c  of  MepresentntiUeS 
WHaafjtaaton,  S.C.    20515 


McHCNRY  COOKTY 

August    17,    1979  s«  n.  w,ll«m.  st*«t 

-"  '  Crystal  Lake,  Illinois    BOO 

(815)  450-3399 


The  Hon.  Henry  S.  Reuss 

2413  Rayburn  House  Office  Bldg. 

Washington,  D.  C.   20515 

Dear  Henry: 

Thank  you  for  sending  me  your  proposed  Constitutional 
Amendment  to  Permit  Members  of  Congress  to  Serve  in  Key 
Executive  Branch  Offices. 

In  reflecting  upon  this  idea  I  feel  that  such  an  amend- 
ment to  our  Constitution  would  be  most  unwise.   While  the 
primary  purpose  would  be  to  overcome  the  legislative- 
executive  stalemate,  the  result  might  well  be  to  destroy 
the  independence  of  our  respective  executive  and  legis- 
lative branches  of  government.   Certainly  the  benefits 
from  meaningful  oversight  would  be  diminished  if  the  over- 
sight involved  challenges  to  our  own  Members. 

You  and  I  can  recall  that  President  Nixon  resigned  from 
office  because  Republicans  in  Congress  told  him  to  leave. 
Because  of  their  constitutional  and  practical  independence, 
Barry  Goldwater  and  John  Rhodes  and  others  could  tell  their 
President  his  days  were  over.   But  suppose  50  Congressmen 
had  then  occupied  key  executive  posts.   Would  such  a  mix 
between  the  branches  have  been  healthy  for  the  country? 

I  am  aware  that  President  Carter  and  his  aides  appear  in- 
capable of  dealing  with  the  major  domestic  and  inter- 
national issues  and  they  would  like  to  place  blame  upon 
an  uncooperative  Congress.   However,  I'm  inclined  to  the 
belief  that  the  Carter  Administration  inadequacies  are  to 
be  found  within  the  White  House  itself.   Another  President  ■ 
be  he  Republican  or  Democrat  -  would  be  unlikely  to  ex- 
perience the  same  difficulties.   In  other  words,  it  is  not 
the  Constitution  that  is  hampering  the  Carter  Administra- 
tion, it  is  the  inexperienced  and  intransigeant  personali- 
ties who  need  to  be  replaced. 

1 


^Sincerely  yours. 
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:H.  HAMILTON 


INTERNATIONAL.  RELATIONS 


JOINT  ECONOMIC 


STANDARDS  OF  OFFICIAL  CONDUCT 


Congress  of  tfje  ®mteb  States 

^ouse  of  ftepresentatibes 

Waafcington,  B.C.    20515 

August  16,   1979 


2470  Raybukn  Building 

.DC.      20515 
(202)  225-5315 


United  States  Post  Office 
Indiana  47201 
:  (812)  372-2571 
:(3I7)2«9-«013 


1201  East  10th  Street 

JEFFEHSONVILLE.   INDIANA      47130 

:  (812)  288-3281 


ID  I  ANA      4700 1 

(812)  928-3535 


The  Honorable  Henry  S.  Reuss,  M.C. 
U.S.  House  of  Representatives 
2413  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Henry: 

I  received  your  proposed  constitutional  amendment  to  permit  lumbers  of 
Congress  to  serve  in  key  posts  in  the  executive  branch.  Thank  you  for  taking 
the  time  to  send  it  to  me. 


I  am  intrigued  by  your  amendment,  and  I  will  be  looking  into  it  very 
carefully  in  tlie  weeks  ahead.  I  think  I  can  say  at  the  outset  that  it  has 
considerable  merit. 


With  best  wishes,  I  am 


Sojiaereiy  yours, 

LEE  h.  HAMILTON,  M.C. 


WILLIAM  H.  GRAY,  III 
2nd  District,  Pennsylvania 


DEMOCRATIC  STEERING  AND 

POLICY 

BUDGET  COMMITTEE 


AND  PRODUCTIVITY 
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Congreaa  of  tfje  Winitth  States* 

^ouae  of  jRepretfentattoea 


DISTRICT  Or  COLUMBIA 
FISCAL  AFFAIRS  AMD  HEALTH 


TASK  FORCES! 
ECONOMIC  POLICY.  PROJECTIONS  420  Cannon  Houic  Office  Builoino 

Washinoton.  D.C.      20515 


l«as!fj(nQ(on,  3B.C.    20515  <202): 


RESOURCES 
DEFENSE  AND  INTERNATIONAL 

AFFAIRS  6755  Germantown  Avenue 

FOREIGN  AFFAIRS  COMMITTEE  AugUSt      16,      1979  Ph.LADEL^^.  Pennst, 


The  Honorable  Henry  S.  Reuss 
U.S.  House  of  Representatives 
2413  Rayburn  Bldg. 
Washington,  D.C.  20515 

Dear  HeTrry"": 

Thank  you  for  sending  a  copy  of  the  proposal  to  amend  the 
Constitution  to  allow  members  of  Congress  to  serve  in  key 
Executive  Branch  offices. 

After  having  only  served  eight  months  here  in  the  House 
of  Representatives,  I  am  wondering  where  a  member  would  find 
five  extra  minutes  to  spend  time  off  the  Hill  —  even  if  he 
did  not  have  to  worry  about  committee  business. 

Seriously,  the  proposal  raises  some  interesting  questions. 
I  look  forward  to  reading  it  through  carefully. 

Sincerely, 


William  H.  Gray,  III 
Member  of  Congress 
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Congress  of  the  Unite  it  Statrs 

Committee  on  the  ^Judiciary 

House  of  JlrpreacntatuicB 

Jffia»l|Utglon,  J.<C.      20515 

ttflrpliant:  202-225-3951 


August  1,  1979 


Honorable  Henry  S.  Reuss 
2413  Rayburn  Building 
Washington,  D.  C.   20515 

Dear  Henry: 

I  have  your  letter  of  July  23  on  a  proposed  constitutional 
amendment  to  permit  Members  of  Congress  to  serve  in  the 
Executive  Branch. 


Obviously,  such  a  proposal  will  require  detailed  and  careful 
study,  since  it  affects  separation  of  powers  and  the  system 
of  checks  and  balances  which  has  served  our  Nation  so  well 
over  the  past  two  centuries. 

I  have  asked  the  General  Counsel  of  the  Judiciary  Committee 
to  study  this  proposal  and  I  will  contact  you  on  receipt  of 
his  opinion. 


Sineerely , 

<2Er 


PETER  W.  RODINO,  JR. 
Chairman 


COMMITTEE  ON 
JUDICIARY 
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Congress  of  tfje  ftlniteo  States 


CHAIRMAN 

•umommittk  on  ftouac  of  fcepreaentat  ibetf                       «■  »*«  -«-« ••*— » 

CIVIL  AND  •"■                                           '                                                                                                             Pmintr,  Ouremu     MM 

CONSTITUTIONAL  RIOHT.  «tag6taBtolli  ».C.        20515                                                                                   ^  """■ 

22300  Footmiu.  Boiuvmb 

COMMITTEE  ON  HArwAJto.  CALirORMlA     MWI 

VETERANS1   AFFAIRS  (411)  I 


August  6,  1979 


The  Honorable  Henry  S.  Reuss 

2413  Rayburn  House  Office  Building 

Washington,  DC  20515 

Dear  Henry: 

Thanks  for  sending  me  a  copy  of  your  proposed 
constitutional  amendment  to  allow  Members  of  Congress 
to  serve  in  key  Executive  Branch  offices.   Although 
I  have  not  studied  it  as  yet  in  any  detail,  I  can 
understand  clearly  the  rationale  for  such  an  amend- 
ment.  Perhaps  there  is  now  so  much  separation  that 
government  suffers. 

You  shall  hear  from  me  as  soon  as  we  have  a  chance 
to  think  about  the  proposal  and  poll  the  subcommittee 
members. 

Sincerely , 


Q-t*v^ 


Don  Edwards,  Chairman 
Subcommittee  on  Civil  and 

Constitutional  Rights 
House  Committee  on  the 

Judiciary 
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MORRIS  K.   UDALL 
2o  District  or  Arizona 

235  CANNON  MOOSE  OFFICE  BUILDING  

202/225-4065  CONGRESS  OF  THE  UNITED  STATES 


INSULAR  AFFAIRS 


HOUSE  OF  REPRESENTATIVES  post  office  and  civil  service 

5HINGTON,   D.C. 

602/792-6*0  July     21,      1979 


t^Tri^a"^,  WASHINGTON.   D.C.     20515 


The  Honorable  Henry  S.  Reuss 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Henry: 

Thanks  for  your  note  on  the  constitutional  amendment 
to  allow  Members  of  Congress  to  serve  in  the  Executive  Branch. 
It's  an  old  idea  that  I  have  been  intrigued  by,  and  I  may  end 
up  cosponsoring  your  proposal.  I  do  want  to  think  about  it 
awhile  however. 


Best  regards. 


1 


Sincerely, 
MORRIS  K  UDALL 
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(202)    ZP>*nb 

166  f*dm*ai  Count  6u« 
110  S<x 

(EnngreBB  of  tljc  Ifottteo  States 

Huusc  of  fecprEBEntatiuee 
aaHtjtngton.  B.<£.  20515 

August   1,    1979 

The  Honorable  Henry  S.  Reuss 
U.S.  House  of  Representatives 
2413  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Henry: 

Thank  you  very  much  for  your  letter  of  July  23, 
regarding  a  proposed  constitutional  amendment  that  would 
allow  Members  of  Congress  to  serve  in  Executive  Branch 
offices,  currently  prohibited  by  the  constitution. 

I  am  very  intrigued  by  this  idea  and  am  very 
interested  in  learning  more  about  this  matter.   This  pro- 
posed constitutional  amendment  is  indeed  a  viable  possibility 
and  I  encourage  you  to  continue  to  work  on  it  and  study  the 
issue. 

Again,  thank  you  for  sharing  this  idea  with  me. 
I  hope  to  hear  more  of  this  matter  in  the  future. 

Sincerely, 


'jfj/LfrC^y 


Martin  O.  Sabo 
Member  of  Congress 


54-216  0  -  80  -  10 
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M.  CALDWELL  BUTLER  constituent  s 


900  Church  Stre 


Congress  of  tfje  WLnittb  States 

%ou&t  of  fcepresentatibesf 


COMMITTEE  ON  THE  JUD.C.ARY  rtTrt»*lVf  Aft-rf    ftf    f*1  ft    TTJrtffftS     C&r  fjffttf  (804)845-1378 

COMMITTEE  ON 
GOVERNMENT  OPERATIONS 


Federal  Building  and  Post  Office 
200  S.  Wayne  Avenue 
P  O.  Box  104S 

.  Virginia     22980 


KMunston,  3B.C.    20515 


FOR  ENTERPRISE  751) 


402  Richard  H.  Poff  Federal  Building 

AND  U.S. 

210  W.  Franklin  I 
P.O.  Box  865 


August  3,  1979 


Honorable  Henry  S.  Reuss 
U.S.  House  of  Representatives 
2413  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Henry: 

Thank  you  for  your  letter  of  July  23  regarding  a  proposed  constitutional 
amendment  to  allow  Members  of  Congress  to  serve  in  key  Executive  Branch 
offices. 

There  is  no  way  I  can  support  an  amendment  of  this  nature,  but  I  do 
appreciate  your  bringing  this  to  my  attention. 

With  kindest  regards,  I  am 

Very  truly  yours. 


ffuMt 


U 

M.  Caldwell  Butler 


141 


CLEMENT  J.  ZABLOCKI  CHAIRMAN 

4TM  DISTRICT.  WISCONSIN  COMMITTU  ON 

INTERNATIONAL   RILATION* 


Congress  of  tfje  Untteb  Stated 

^ouse  of  &epre0entatibr« 
IHasrtjmgton,  3D.C.    20515 

August  8,  1979 


Hon.  Henry  S.  Reuss 
Member  of  Congress 
21+13  RHOB 

Dear  Henry: 

I  have  reviewed  with  interest  the  proposed 
Constitutional  amendment  you  enclosed  with  your  letter  of 
July  23,  1979,  as  well  as  your  comments  concerning  it. 

Your  proposal  is  certainly  most  intriguing  and 
does  have  the  potential  to  contribute  to  improved  decision- 
making at  the  Federal  level.  At  the  same  time,  I  agree  that 
the  questions  you  have  raised  need  to  be  carefully  examined 
and,  indeed,  answered  before  proceeding  much  further. 

I  will  be  looking  forward  to  the  opportunity 
of  discussing  your  proposal  with  you  at  an  early  date. 

With  best  wishes,  I  am 


Sincerely  yours. 


(^Q^ 


CLEMENT  J.  ZABLOCKI 
Member  of  Congress 


CARL  D.  PERKINS 

7TH  D«ST..  KEKTUCXV 
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Congress  of  tfte  ®mteb  States; 

^ottfe  of  fteprest  ntattbesi 
SBasfjington,  S.C.    20515 

August  1,  1979 


Honorable  Henry  S.  Reuss 
2413  Rayburn  HOB 
Washington,  D.C.   20515 

Dear  Henry: 

I  want  to  thank  you  for  sending  me  a  copy  of 
the  proposed  constitutional  amendment  to  allow  Members 
to  serve  in  key  Executive  Branch  offices.   I  agree 
entirely  with  this  proposition. 

With  best  wishes,  I  am. 

Sincerely, 

'  / 


COMMITTEE: 


&aj:V-C>  PeTrki 
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ABRAHAM    RIBICOFF, 


HENRY  M.  JACKSON.   WASH. 
THOMAS  F.   EAGLETON,   MO. 
LAWTON  CHILES,   FLA. 
SAM   NUNN,  OA. 
JOHN  OLENN,  OHIO 
JIM   SASSER,  TENN. 
OAVIO  H.   PRYOR,   ARK. 
CARL  LEVIN,  MICH. 


CHARLES  H.  PERCY,   ILL. 
JACOB  K.   JAVITS,   N.Y. 
WILLIAM  V.   ROTH.   JR.,   DEL. 
TED  STEVENS,  ALASKA 
CHARLES  MC  C.  MATHIAS,  JR., 
JOHN  C.   DANFORTH,   MO. 
WILLIAM    S.  COHEN.   MAINE 
DAVID  DURENBEROER.    MINN. 


"JlCmleb  J£>la{e&  Genetic 

COMMITTEE  ON 
GOVERNMENTAL  AFFAIRS 
WASHINGTON.   DC.     20310 


August  3,  1979 


Honorable  Henry  S.  Reuss 

2413  Rayburn  House  Office  Building 

Washington,  D.C.    20515 

Dear  Henry: 

Thank  you  for  your  letter  and  enclosed  proposal  to 
amend  the  Constitution  to  allow  Members  of  Congress 
to  serve  simultaneously  in  the  Executive  Branch. 

While  such  a  system  would  bring  some  advantages  with 
it,  my  opinion  at  this  time  is  that  the  type  of 
negatives  that  you  raise  yourself  would  outweigh 
these  advantages. 

It  is  an  interesting  idea,  however,  and  I  would  be 
interested  in  knowing  of  any  action  you  contemplate 
with  regard  to  it. 


Charles  H.  Percy 
United  States  Senator 


CHP ; amc 
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DONALD  W.  RIEGLE.  JR.  committees: 

MICHIGAN  BANKING.   HOUSING.  AND 

URBAN  AFFAIRS 


QJCniieb  ^>ictie&  Genetic 


HUMAN  RESOURCES 
WASHINGTON,  D.C.     20510 


August  1,  1979 


Honorable  Henry  S.  Reuss 

Chairman 

House  Banking  Committee 

Suite  2413  Rayburn 

U.  S.  House  of  Representatives 

Washington,  D.  C.  20515 

Dear  Henry: 

This  is  in  response  to  your  letter  July  23,  which  outlined  a 
proposed  constitutional  amendment  for  cross -transfer  of  members  of 
Congress  to  Executive  branch  positions. 

I  believe  that  such  a  proposal  does  contain  some  merit  and  might 
help  alleviate  legislative/executive  stalemates.  It  also  represents 
an  innovative  approach  to  some  of  the  basic  problems  facing  us. 

As  I  reflect  on  the  proposal,  however,  I  keep  coming  back  to  the 
fact  that  we  are  already  in  an  overload  situation  with  regard  to  job 
content  and  responsibility.  Not  only  in  the  legislative  process, 
but  also  in  terms  of  meeting  with  constituents  here  in  Washington  and 
at  home.  I  am  afraid  that  the  proposed  amendment  might  lead  to 
superficial  interfacing  in  all  areas  and  result  in  greater  voter 
alienation  with  their  elected  representatives. 

Therefore,  I  cannot  promise  you  enthusiastic  support  of  the  amend- 
ment. But,  "nothing  ventured- nothing  gained"  --  perhaps  something 
along  the  line  of  your  proposal,  yet  with  a  different  tangent  might 
be  workable. 

Best  regards, 


JOHN  C.  CULVER.    IOWA 
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^ICrtUcb  J£>{ctie&  Syenctie 


ROBERT  MORGAN,  NX. 
J.  JAMES  EXON,  NEBR. 
CARL  LEVIN,   MICH.  COMMITTEE  ON  ARMED  SERVICES 

FRANCIS  J.  SULLIVAN,   STAFF  DIRECTOR  WASHINGTON.    D.C.       20510 


July  31,  1979 


The  Honorable  Henry  S.  Reuss 

United  States  House  of  Representatives 

Washington,  D.  C.  20515 

Dear  Henry: 

Relative  to  your  recent  inquiry  about  the  proposed  Constitutional 
Amendment  allowing  Members  of  Congress  to  serve  as  Cabinet  officials, 
I  think  it  is  a  bad  idea.  We  are  having  a  hard  enough  time  as  it  is 
to  keep  this  old  Republic  on  its  constitutional  track,  and  I  am  con- 
cerned that  by  weakening  our  separation  of  powers  system,  it  would 
destroy  an  essential  feature  of  the  checks-and-balances  which  has 
helped  to  make  our  country  successful  and  unique  among  all  societies. 


With  Jdesfc  wishes 


Barry 


WILLIAM  PROXMIRE 

VJSCONSIN 
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QiCnifed  J&iale*  J&cnctU 

WASHINGTON.  D.C.     20510 


July  31,  1979 


The  Honorable  Henry  S.  Reuss 
House  of  Representatives 
Washington,  D.  C.  20515 

Dear  Henry : 

Thank  you  for  sending  me  your  proposed  constitutional 
amendment  to  allow  Members  of  Congress  to  serve  in  key 
Executive  Branch  offices. 

You  ask  for  my  reaction,  I  hesitate  to  give  it  because, 
frankly,  it  is  not  enthusiastic. 

I've  always  felt  as  a  matter  of  principle  that  the 
presidential  system  is  far  better  for  this  country  than  a 
parliamentary  system. 

You  propose  what  seems  to  me  to  be  a  hybrid.  The  Montesquieu 
notion  that  they  who  determine  the  law  should  not  execute  it  makes 
sense  to  me  and  just  the  sheer  demand  on  time  that  our  legislative 
duties  require  would  seem  to  me  to  rule  out,  as  a  matter  of 
practical  fact,  the  ability  of  a  Member  of  Congress  to  do  any 
kind  of  a  job  as  a  legislator  and  as  a  member  of  the  Executive 
Branch  at  the  same  time. 

Nevertheless,  it  is  an  intriguing  idea.   We  need  new  ideas 
even  the  ones  that  I  don't  agree  with. 


Sincer 
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Itttniieb  S)i atcs  Syeixale 

COMMITTEE  ON  APPROPRIATIONS 
WASHINGTON.   D.C.     20510 


July  30,  1979 


Honorable  Henry  S,  Reuss 
Member  of  Congress 
U.  S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Henry: 

Oust  a  note  to  acknowledge  and  thank  you  for  your 
letter  of  July  23,  concerning  a  proposed  constitutional 
amendment  which  would  allow  Members  of  Congress  to  serve  in 
key  Executive  Branch  offices. 

This  is  a  very  intriguing  idea,  and  somewhat  in 
line  with  the  parliamentary  system  under  which  Members  of 
the  House  of  Commons  are  also  cabinet  members.  I  am  not 
sure  just  how  it  would  work  under  our  system.  However,  it 
would  appear  to  have  merit, 


With  kind  regards, 


Sincerely; 


<r>- 


MILTON  R,  YOUNG 
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EDWARD  M.  KENNEDY.   MASS..  CHAII 


^Cmlefc  ^iafes  £>erxaie 

COMMITTEE  ON  THE  JUDICIARY 
9oES  WASHINGTON.   D.C.     20510 

I  STAf  F  DIRECTOR 


August  16,  1979 


The  Honorable  Henry  Reuss 
House  of  Representatives 
2413  Rayburn  Office  Building 
Washington,  D.C.   20515 

Dear  Henry : 

I  am  in  receipt  of  your  July  23,  1979,  correspondence  concerning 
a  proposed  amendment  to  allow  Members  of  Congress  to  serve  in  certain 
positions  within  the  Executive  Branch. 

Your  suggestions  are  indeed  novel  and  warrant  further  study  and 
political  analysis.   As  you  point  out,  the  fundamental  principle  of 
separation  of  powers  would  be  a  major  consideration. 

The  legislature,  as  an  institution,  serves  a  vital  role  vis-a- 
vis the  executive  branch.   Its  role  as  a  check  and  balance  to  executive 
action  derives  from  its  separate  and  independent  stature.   A  proposi- 
tion which  would  blur  these  lines  is  one  that  requires  the  closest 
scrutiny. 

I  appreciate  your  forwarding  your  proposal  to  me  for  review. 
If  any  record  is  developed  in  this  connection  do  not  hesitate  to 
transmit  a  copy  to  Senator  Bayh's  Subcommittee  on  the  Constitution. 

With  best  wishes, 

Sine 
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l&tnileb  £>laie*  £><maU 


BUDQCT 

APPROPRIATIONS 

ENERGY   AND  NATURAL 


RUOURCD 
WASHINGTON.   DC.     20310 


September  13,  1979 


The  Honorable  Henry  S.  Reuss 
House  of  Representatives 
Washington,  D.  C. 

Dear  Henry: 

Of  all  the  Members  of  the  Senate,  I  am  probably  one 
of  those  most  reluctant  to  amend  the  U.S.  Constitution.   I 
feel  that  document  has  served  the  country  well  over  the  2  00 
year  history  and  I  am  hesitant  to  change  it  except  for  the 
most  urgent  and  necessary  reasons.   Therefore,  while  I  concur 
with  the  objective  you  have  in  mind,  I  doubt  that  I  could  join 
in  the  sponsorship  of  your  proposal. 

If  there  is  any  other  way  that  a  cross  fertilization  would 
allow  elected  Members  of  Congress  to  gain  a  better  insight  into 
the  workings  of  the  Executive  Branch  and  to  pass  on  a  better 
understanding  of  the  legislative  process,  I  would  be  happy  to 
discuss  them  with  you.   However,  as  I  said  above,  I  am  reluc- 
tant to  amend  the  constitution  in  the  manner  you  describe. 


Sincerely, 
Henry  Be  Union 
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CHAIRMAN 
I   H.    PERCY .    IL 
THOMAS    f.    IAOLTTON.    MO.  JACOB    K.    JAVTTS,    M.Y. 


QlCnHcb  &{*ic*  &enaie 

COMMITTEE  ON 
GOVERNMENTAL  AFFAIRS 
WASHINGTON.  DC.     20910 

August  13,  1979 


Honorable  Henry  S.  Reuss 
U.S.  House  of  Representatives 
2413  Rayburn  House  Office  Building 
Washington,  D.C. 

Dear  Henry: 

Thank  you  for  providing  me  with  a  copy  of  your 
proposal  to  amend  the  Constitution  so  as  to  permit  the 
appointment  of  Members  of  Congress  to  "key  executive 
branch  offices."  Under  your  proposal,  as  I  understand  it, 
Members  could  continue  to  serve  as  Members  of  Congress 
during  their  tenure  as  executive  officers.   You  have  asked 
for  my  comments. 

I  don't  like  the  idea.   Aside  from  the  potential 
problems  which  would  follow  from  such  "commingling"  of  the 
executive  and  legislative  departments,  I  question  who 
among  us  has  the  time  to  serve  in  Congress  and  run  an 
executive  department. 


Sincerely, 


John  C.  Danforth 
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QlCmieb  Jhictie*  -Senate 

WASHINGTON.  D.C.     20310 

August  8,  1979 


The  Honorable  Henry  S.  Reuss 
House  of  Representatives 
2413  Rayburn  HOB 
Washington,  D.C. 

Dear  Henry: 

Needless  to  say,  your  proposal  to  allow  Members  of 

Congress  to  serve  in  the  Executive  Branch  is  novel.   As  this 

is  the  first  time  I  have  been  presented  with  the  idea,  my 
comments  are  somewhat  limited.   The  questions  you  pose, 

however,  in  your  analysis  seem  to  be  of  such  great  import 

that  satisfactory  answers  to  them  would  be  a  precondition  to 
any  serious  consideration. 

I  share  your  concern  about  the  "stalemate"  between  the 
Congress  and  the  President.   Certainly  the  failure  to  devise 
and  implement  a  national  energy  policy  is  a  glaring  example. 
I  guess  I  am  too  wedded,  however,  to  our  system  of  checks 
and  balances  and  too  enamoured  with  the  basic  structure 
developed  in  the  Constitution  to  even  consider  such  a  significant 
change.   I  fear  that  there  would  be  too  many  problems  in 
terms  of  accountability  and  too  little  time  to  manage  both 
roles  wel 1 . 

Thank  you  for  seeking  my  opinion,  however.   I  would  be 
interested  in  knowing  about  any  other  comments  you  received. 


Sincerely , 
Carl  Levin 
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UC  C.  HATHIAa.  JR.,  MO. 


QlCnticb  £>taie&  £>erxale 

COMMITTEE  ON  THE  JUDICIARY 

Washington.  D.C.   20910 


August    6,    1979 


The  Honorable  Henry  S.  Reuss 
United  States  House  of  Representatives 
2413  Rayburn  House  Office  Building 
Washington,  D.C.   20515 

Dear  Henry: 

Thank  you  for  sending  me  a  copy  of  your  proposed 
constitutional  amendment  which  would  allow  Members  of 
Congress  to  serve  in  key  Executive  Branch  offices. 

Certainly,  your  proposal  is  an  intriguing  one.   In 
this  troubled  era  we  now  face,  cooperation  between  the 
branches  of  government  is  crucial.   Of  course,  I  would 
like  to  examine  your  proposal  very  carefully.   As  you  have 
noted,  the  effect  of  this  proposal  on  constitutional 
principles  of  separation  of  powers  and  checks  and  balances, 
in  particular,  would  have  to  be  closely  examined. 

You  can  be  sure  I  will  pass  along  any  suggestions  or 
comments  as  I  review  this  legislation. 

With  best  wishes, 

Sincerely, 

) 


Charles  McC.  Mathias,  Jr, 
United  States  Senator 


PROXMIRC,  W 

JR.,   N.J.  JAKK  QARN.   UTAH 


IICOLK,   JR..    MICM.  NANCY  L-ANOON  KAtSI  iiaiim. 
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^Cmieb  ^yictiesi  Senate 


MUL  S.  TSONOAS,   MASS. 


KENNETH  A.  MC  LEAN,   STAFF  DIRECTOR 
I.  DANNY  WALL.   MINORITY  STAFF  DIRECTOR 
MARY  FRANCES  OE  LA  PAVA.  CHIEF  CLERK  WASHINGTON.    D.C.       20510 


August  27,  1979 


The  Honorable  Henry  S.  Reuss 

Member  of  Congress 

House  of  Representatives 

2413  Rayburn  House  Office  Building 

Washington,  DC   20515 

Dear  Representative  Reuss: 

I  want  to  thank  you  for  sending  me  a  description  of  your  proposed 
constitutional  amendment  to  allow  members  of  Congress  to  serve  in  key 
Executive  Branch  offices. 

Your  proposal  obviously  is  the  product  of  much  serious  contempla- 
tion concerning  the  problems  resulting  from  the  current  relationship 
between  the  Executive  and  Legislative  Branches  of  our  government.  The 
explanation  of  your  proposal  that  you  forwarded  to  me  along  with  the 
text  of  the  amendment  was  cogent  and  helpful  in  outlining  the  issues 
involved. 

I  shall  give  it  careful  study. 

Best  wishes, 

fi  nee  rely. 


John  Heinz 

Inited  States  Senate 


601V  1-3160  Z9ZI  e 
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